EXPLANATORY MEMORANDUM TO THE

THE ARMED FORCES (FINANCIAL PENALTY ENFORCEMENT ORDERYS)
(AMENDMENT) REGULATIONS 2013

2013 No. 1761

This explanatory memorandum has been preparelebylinistry of Defence and is
laid before Parliament by Command of Her Majesty.

Purpose of the instrument

2.1  The Armed Forces Act 2011 inserts new sect2@®A and 269B in the

Armed Forces Act 2006. Section 269A requires tharCMartial, when imposing a
fine, to make an order fixing a term for which fierson liable to pay the fine may be
committed to prison if the fine is not paid. SentP69B enables the Court Matrtial,
when making a service compensation order, to spaaiaximum term for which the
person liable to pay the compensation may be comadio prison if the compensation
is not paid. These regulations amend the ArmeddsofFinancial Penalty
Enforcement Orders) Regulations 2009 to give etieein order made under section
269A or 269B in courts in the United Kingdom.

Mattersof special interest to the Joint Committee on Statutory Instruments
3.1 None.

L egislative Context

4.1  The Armed Forces (Financial Penalty Enforcen@aders) Regulations 2009
provide for the enforcement by a civilian courtte United Kingdom or the Isle of
Man (“the relevant court”) of a financial penaltyposed under the Armed Forces Act
2006. The Armed Forces (Financial Penalty Enfom@n®rders) (Amendment)
Regulations 2013 amend the 2009 Regulations bytinggwo new regulations so as
to provide, respectively, for the effect of an ardader section 269A and of an
exercise of the power under section 269B.

4.2 Under new regulation 3A, an order under se@@®A has effect as if it were
an order by the Crown Court in England and Waleeusection 139(2) of the
Powers of Criminal Courts (Sentencing) Act 2000espect of a fine imposed by that
court (and, if the relevant court is in ScotlandNarthern Ireland, as if the
enforcement of that fine had been transferred til&ud or Northern Ireland under
section 90 of the Magistrates’ Courts Act 1980).

4.3 Under new regulation 3B, where a period has lspecified under section
269B, that period is treated as if it had been ifpedoy the Crown Court in England
and Wales under section 41(8) of the Administrabbdustice Act 1970 in respect of
a compensation order made by that court.

Territorial Extent and Application

5.1 This instrument extends to the United Kingdom apylias in relation to
persons subject to service law wherever they atlednwvorld. It also applies to



“civilians subject to service discipline”, which @ares persons who are not subject to
service law but who satisfy the requirements of pasagraph of Part 1 of Schedule
15 to the Armed Forces Act 2006.

European Convention on Human Rights

6.1  As the instrument is subject to negative reaswiyprocedure and does not
amend primary legislation, no statement is required

Policy background

7.1 These Regulations amend the Armed Forces (FinaReialty Enforcement
Orders) Regulations 2009. The 2009 Regulationsipéine making of an order for
the registration by a civilian court (“the relevaaturt”) of a financial penalty imposed
under the Armed Forces Act 2006. Regulation 3{3h@® 2009 Regulations provides
that the sum certified in the order as being ontitay is to be treated for all purposes
as if it had been a fine imposed upon convictionhgyrelevant court.

7.2 Section 16(1) of the 2011 Act inserts newieast269A and 269B into the
Armed Forces Act 2006. The new section 269A rexgpuine Court Martial, when
imposing a fine on a person aged 18 or over, tthixterm of imprisonment which
may be imposed if the fine is not paid. The neuatisa 269B empowers the Court
Martial, when making a service compensation orgeirsst a person aged 18 or over,
to specify the maximum term of imprisonment whicaynbe imposed if the
compensation is not paid. These powers are braadljar to powers in the criminal
courts in England and Wales.

7.3  These Regulations are required to give efteorders made under sections
269A and 269B in civil courts in the United Kingdom

7.4  An Order made under new section 269A or 269Bonly take effect if the
financial penalty is registered by a civilian courthe United Kingdom. Where the
relevant court is situated in England and Walesgrder made under section 269A has
effect as if the fine had been imposed by the Cr@eart in England and Wales and
the order had been made by that court under thresynding civilian provision, viz.
section 139(2) of the Powers of Criminal Courtsng8acing) Act 2000. An exercise

of the power under section 269B has effect aseifsérvice compensation order were a
compensation order made by the Crown Court in Eryeand Wales, and the period
specified under section 269B had been specifieithdycourt under the corresponding
civilian provision, viz. section 41(8) of the Adnmtration of Justice Act 1970.

7.5  Where the relevant court is situated in ScatlanNorthern Ireland, in the case
of an order under section 269A the order has etedt the fine had been imposed by
the Crown Court in England and Wales, and the artsde by that court, and
enforcement of the fine had been transferred tal&wb or Northern Ireland. This
provides the court in Scotland or Northern Irelanth the same powers that it would
have in relation to an order made in the civil ¢niah courts of England and Wales
and subsequently transferred. No provision has beste for enforcement of the
order if the relevant court is in the Isle of Mahhis is in line with the civilian

position where there is no provision enabling d@a ¢ Man court to give effect to an
order made in the courts in England and Waleghdrcase of an order made under
section 269B no provision has been made for enfioece of the order in Scotland,
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Northern Ireland or the Isle of Man. This is indiwith the civilian position where
there is no provision enabling a Scottish, NortHeztand or Isle of Man court to give
effect to a compensation order made by the CrownrtGo England and Wales.

Consultation outcome

8.1  As financial penalty enforcement orders willdndorced in prescribed civilian
courts the Ministry of Justice has been consultexliaithe impact these regulations
will have on the work of the civilian courts. Iddition, the devolved administrations
have been consulted concerning the enforcememtaridial penalties in local courts.
No public consultation has been undertaken in cotiorewith these regulations, but
there has been rigorous consultation with the $esvio ensure that the policy goals
have been achieved and that the provisions ofrietsument will work in practice.

Guidance

9.1 The Manual of Service Law provides guidance sugplementary information
to Armed Forces personnel involved in the admiat&in of the single system of
Service law established under the 2006 Act angagdable on the internet at
https://www.gov.uk/government/publications/jointrgees-publication-jsp-830-
manual-of-service-law-msl|

9.2 It is not proposed to issue guidance to civitaurt staff as the arrangements
for registering and enforcing a financial penaltyoecement order will be unaffected
by these Regulations.

I mpact

10.1 There is no impact on business, charitieobmiary bodies.

10.2 There is no impact on the public sector.

10.3 An Impact Assessment has not been prepargdisonstrument.

Regulating small business

11.1 The legislation does not apply to small bussne

Monitoring and review

12.1 The main legislation governing the armed fer@arrently the Armed Forces
Act 2006) requires renewal annually by Order in @olwith the consent of both
Houses of Parliament) and renewal by Act of Paiianevery five years. Its
provisions were subjected to a review as part akvwo prepare for the 2011 Act and
will be reviewed again as part of work to prepamethe next Armed Forces Bill,
which we plan to introduce towards the end of 2015.

Contact

13.1 Group Captain Philip Spinney RAF at the Minyigif Defence telephone 020

7218 8339 or emaihilip.spinney633@mod.uéan answer any queries regarding the
instrument.




