
EXPLANATORY MEMORANDUM TO 

THE CAPITAL REQUIREMENTS (AMENDMENT) REGULATIONS 2010

2010 No. 2628 

1. This explanatory memorandum has been prepared by HM Treasury and is laid 
before Parliament by Command of Her Majesty. 

2.  Purpose of the instrument 

2.1 These Regulations implement, in part, Directive 2009/111/EC of the 
European Parliament and of the Council amending Directives 2006/48/EC, 
2006/49/EC and 2007/64/EC as regards banks affiliated to central institutions, 
certain own funds items, large exposures, supervisory arrangements and crisis 
management (“CRD2”). The Regulations impose new requirements on the 
Financial Services Authority (“FSA”) in relation to its supervision of cross-
border banking and investment firms. 

3. Matters of special interest to the Joint Committee on Statutory 
Instruments

3.1  None. 

4. Legislative Context

4.1.  The Capital Requirements Directive (“CRD”), which comprises  
Directive 2006/48/EC (the recast Banking Consolidation Directive) and 
2006/49/EC (the recast Capital Adequacy Directive), provides the framework 
for the supervision of banks and certain investment firms in the EU. The CRD 
was implemented in the UK partly by the Capital Requirements Regulations 
2006 (S.I. 2006/3221 – the “2006 Regulations”) and partly by rules made by 
the FSA. CRD2 amends several aspects of the CRD, including the provisions 
dealing with supervisory arrangements and crisis management, which were 
originally implemented by the 2006 Regulations.  These Regulations 
implement those changes by way of amendments to the 2006 Regulations.  
Other changes made by CRD2 are being implemented by the FSA by way of 
amendments to its rules. CRD2 is the first in a series of three Directives 
making changes to the CRD. 

Scrutiny Committee History 

4.2.   The Treasury submitted explanatory memorandum 13713/08 (dated 21 
October 2008) to Parliament in relation the proposal for CRD2.  The House of 
Commons European Scrutiny Committee reported on the proposal in its 
Thirty-Eighth Report (2007-08) and its First Report (2008-09) chapter 1, 



clearing it on 26 November 2008 following debate1. The House of Lords 
European Union Select Committee cleared the document from scrutiny on 25 
November 2008 following correspondence with Ian Pearson MP (letter dated 
13 November 2008) as reported in its Seventeenth Report (2007/08)2. Ian 
Pearson wrote a further letter to update both Committees on negotiations on 22 
April 2009. 

5. Territorial Extent and Application 

5.1 This instrument applies to all of the United Kingdom. 

6. European Convention on Human Rights 

6.1  Mark Hoban MP, the Financial Secretary to the Treasury, has made the 
following statement regarding Human Rights:  

“In my view the provisions of the Capital Requirements (Amendment) 
Regulations 2010 are compatible with the Convention rights”.

7. Policy background 

What is being done and why 

7.1 The CRD sets out the EU framework for the prudential supervision of 
banks, building societies and certain investment firms by setting minimum 
rules on capital requirements (in line with internationally agreed standards 
known as “Basel II”), providing a framework for supervision by national 
supervisors and establishing a information disclosure regime.  CRD2 contains 
a package of reforms to the CRD dealing in particular with improvements to 
the quality of capital, the management of large exposures, and improving 
supervisory arrangements in particular for firms operating cross-border. These 
form part of the Commission’s response to the financial crisis. 

7.2  These Regulations are necessary in order to implement in the UK those 
amendments concerning the supervisory arrangements. The amendments aim, 
in particular, to strengthen the EU supervisory framework for cross-border 
banking and investment groups by ensuring more effective co-operation and 
coordination between national supervisors, by: 
- requiring the FSA to reach a joint decision with other EU supervisors on the 
consolidated level of capital to be held by a cross-border group which contains 
an entity established in the UK; 

                                           
1 http://www.publications.parliament.uk/pa/cm200708/cmselect/cmeuleg/16-
xxxiv/16xxxi10.htm

http://www.publications.parliament.uk/pa/cm200708/cmselect/cmeuleg/16-xxxv/16-
xxxv.pdf

2 http://www.publications.parliament.uk/pa/ld200708/ldselect/ldeucom/17/1712.htm



- requiring a college of supervisors to be established for all cross-border 
groups to improve the exchange of information and the planning of 
supervisory activities by the relevant national supervisors; 
-  enabling better access for the FSA to information about “significant” UK 
branches of foreign firms; 
 - requiring the FSA to have regard to the implications of its decisions on 
financial stability in other EEA states; 
- improving information sharing between the FSA, Bank of England and other 
EEA central banks and supervisors, in particular in emergency situations. 
There are also amendments to the provisions in the 2006 Regulations on 
recognition of external credit assessment institutions, which take into account 
the new EC Regulation on Credit Ratings Agencies (EC Regulation 
1060/2009).

7.3 The changes to the supervisory framework are intended to reduce the 
likelihood and impact of any further financial crises and the associated 
economic and social costs. Improving the coordination of supervisory activity 
will also bring a general reduction in the compliance burden on firms.  

Consolidation

7.4 There are no current plans to consolidate these amendments to the 
2006 Regulations. It is likely that further amendments will be required to the 
2006 Regulations when the other Directives amending the CRD have been 
finalised and further consideration will be given at that time to consolidation. 

8.  Consultation outcome 

8.1 The European Commission undertook a public consultation on its 
proposed changes to the CRD from 16 April to 16 June 2008, prior to issuing 
its formal proposal  for CRD2.  There was general support for the changes 
relating to the supervisory arrangements. Further details of the responses, 
including those from businesses in the UK, are available at 
http://ec.europa.eu/internal_market/bank/regcapital/index_en.htm#amendment
s.

8.2  The Treasury undertook a 12-week consultation from 5th January to 
30th March 2010 on the approach towards implementing CRD2, which 
included a draft of the Regulations. Views were sought, in particular, on 
whether the draft Regulations implemented CRD2 in a clear and appropriate 
manner without introducing superequivalence. A copy of the consultation 
document is available at http://www.hm-
treasury.gov.uk/consult_capital_requirements_directive.htm. 

8.3 Only one response was received to the consultation. This supported the 
Treasury’s approach to drafting the Regulations and raised no other issues 
directly concerning the proposed approach to implementation. 



9. Guidance 

9.1 The Treasury is not planning to issue any guidance on the Regulations.   

10. Impact 

10.1  The Regulations are not expected to have any material impact on 
charities or voluntary bodies.  There is no direct impact on business, as the 
Regulations only impose obligations directly on the FSA and the Bank of 
England.  However, there will be an indirect impact on UK banks and 
investment firms which are members of cross-border groups or which 
constitute significant UK branches of foreign firms.  These firms will be 
subject to the new supervisory arrangements which are expected to reduce the 
compliance burden on firms. 

10.2 In relation to the public sector, the Regulations have a direct impact on 
the FSA and the Bank of England. The new requirements will improve 
supervisory co-ordination across the EEA. 

10.3 An impact assessment is attached to this memorandum. 

11. Regulating small business 

11.1   The Regulations place no direct obligations on business, in particular 
smaller firms. As indicated above, there may be an indirect impact on  UK 
branches of foreign banking or investment firms or members of cross-border 
banking or investment groups, but these are unlikely to constitute small 
businesses.

12. Monitoring & review 

12.1  CRD2 requires the European Commission to continue to monitor the 
effectiveness of the CRD as a whole, and provides for the Commission to 
review and report on specific provisions by certain deadlines over the next two 
years. This may result in further amendments to the CRD. 

13.  Contact 

Conor Macmanus at HM Treasury Tel: 020 7270 5593 or email: 
Conor.Macmanus@hmtreasury.gsi.gov.uk can answer any queries regarding 
the instrument. 






















