EXPLANATORY MEMORANDUM TO

THE COPYRIGHT AND DURATION OF RIGHTSIN PERFORMANCES
REGULATIONS 2013

20131782

1. This Explanatory Memorandum has been preparedéintellectual Property
Office, an Executive Agency of the Department osiBess, Innovation and
Skills, and is laid before Parliament by Commanéief Majesty.

2. Description of the Instrument

2.1The Copyright and Duration of Rights in PerformanBegulations 2013
(the “Regulations”) implement Directive 2011/77/Bbhending Directive
2006/116/EC on the term of protection of copyrightl certain related
rights. They do so by amending the Copyright, Designd Patents Act
1988.

3. Mattersof special interest to the Joint Committee on Statutory
I nstruments

3.1 None
4. Legidative Background

4.1 Directive 2011/77/EU amends Directive 2006/116/EGle term of
protection of copyright and certain related riglittself a codification of
Directive 93/98/EEC harmonising the term of pratatiof copyright and
certain related rights. The Regulations are madieuthe powers
contained in section 2(2) of the European Commemifict 1972 and
section 78 of the Enterprise and Regulatory Refdoin2013.

4.2BIS submitted an EM on Council Doc No. 12217/0&8afi October 2008
relating to a “Draft Directive amending Directive@/116/EC on the term
of protection of copyright and certain related tgjhThe Lords Select
Committee on the EU clearedROS 28' February 2010Session 09/10
The Commons European Scrutiny Committee considetedally and
politically important and cleared (Report 24 Session 10/11

4.3 A transposition note on the implementation of thevisions of the
Directive has been prepared and is annexed torimsorandum. In line
with Government policy, the intention has beenge copy out wherever
possible, however it is not possible to impleméstDirective by simply
copying out its basic provisions since the Diregtamends an existing
Directive which was not implemented using copy-dutelation to certain
of the provisions of the Directive it has been rssegy to make additional
provision in the interests of ensuring that the mglhts conferred on
performers are clearly defined and enforceableraatéer of law.



5. Territorial Extent and Application
5.1 This instrument extends to all of the United Kingdo
6. European Convention on Human Rights

6.1 The Viscount Younger of Leckie, Parliamentary Un8ecretary of State
for Intellectual Property has made the followingtstent regarding
human rights:

“In my view the provisions of the Copyright and &tion of Rights in
Performances Regulations 2013 are compatible WerCtonvention
rights”

7. Policy Background

7.1Under the original Directive 2006/116/EC as impleted, the length of
the term of copyright in sound recordings and pentrs rights in sound
recordings was set at 50 years from the date dfgation. Directive
2011/77/EU extends this term of protection to 7@rgdrom the date of
publication.

7.2The increased term of protection for producersoois recordings and the
performers in a sound recording should go sometw&gckling the
income gap that some performers experience atth@fetheir lifetime. It
will also provide performers with a longer periddime during which
they may exercise their moral rightshich last for the same length of
time as performers’ rights.

7.3 The Directive also contains elements that aim susnthat the benefits of
the extension reach performers and musicians:

7.3.1 Session Fund Many performers, session musicians in particular,
transfer or assign their exclusive rights to pradadn return for a
one-off payment; the Directive provides an obligati for
producers to set aside for such performers a somjet paid
annually with effect from the end of the origind §ear period,
equivalent to 20% of their revenues from the distiion and
making available on the internet of recordings @cted under the
extended term. The Directive mandates that this soust be
distributed to such performers by Collecting Soeget

7.3.1.1Clean Slate Provision Some performers are paid an advance
on royalties; this is deducted from future roygdgyments until
the producer has recouped the initial advance.onescases
the advance is not fully recouped during the curih year
term of protection. Under the provisions of the ediive a

! The right to be identified as the performer arglright to derogatory treatment of performance.



producer may not make any further deductions froyalty
payments to performers after a period of 50 years.

7.3.2 _Use-it-or-lose-it” Right- Performers and musicians in sound
recordings will have the power after 50 years @inalback their
rights from a producer if the producer is not expig the
recording.

7.4The Directive will also harmonise, within the Elpyright provisions for
certain musical compositions (with words) of cokewship so that the
length of copyright term shall last for 70 yearideing the death of the
last surviving creator. Current copyright protentidiffers between EU
Member States for these types of work; for examptae UK the terms of
copyright in the words and in the music operateepahdently of each
other.

8. Consaultation OQutcome

8.1The Intellectual Property Office (IPO) ran a puldansultation during the
period 7 January to 4 March 2013 on the Governmegmbposed approach
to implementation of EU Directive 2011/77/EU extergpthe term of
copyright in sound recordings, performers’ rightsound recordings and
certain co-written works. The consultation papet smpporting
documents were made available through the IPO weebsi

8.2 The consultation invited comment on the detailrahsposition of the
Directive into UK law, in particular specific pr@ions in the Directive
that required further clarification. The responsssived demonstrated
general support for the Government's approach pbeimentation of the
Directive. In taking forward the implementing Reafibns the
Government considered the responses to the spgueistions asked by
the consultation.

8.3The Government also considered other issues, imgubose relating to
the UK's legal obligations, that were raised byoeglents. In these cases
the Government, in taking forward the implemenfregulations,

considered views submitted awthere possiblenade any changes that
were within the scope of the specific provisionsha Directive.

9. Guidance

9.1 Guidance on the Regulations will be made availabléter tharl2 weeks
before the implementation date of 1 November 2013

10. Impact Assessment

10.1 An Impact Assessment was produced and is providgutins
Explanatory Memorandum

11. Regulating small business



11.1 This type of European legislative measure is nacwpe for micro-
business exemptions.

12. Monitoring & review

12.1 In accordance with regulation 26 a review of thguRations will be
carried out five years after they come into forod &urther reports will
be published at intervals of not more than fivergel considering
certain responses to the consultation provisi@ise made for review of
specific elements of the Regulations, namely: aersition of whether,
and to what extent certain producers should besstibp the obligation
to pay the annual supplementary payment (‘sesaiwh Y, and whether
to implement the optional measure in the Direcgiveviding a right for
the performer to renegotiate his contract withghmducer of the sound
recording after 50 years.

13. Contact

13.1 Nick Ashworth at the Intellectual Property Offi@n executive agency
of the Department of Business, Innovation and §kdan answer any
gueries regarding the instrument. Contact: 0163887 and e-mail:
nick.ashworth@ipo.gov.uk




