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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 12 July 1977
authorizing an agreement between coal wholesalers strictly analogous to a joint

buying agreement for solid fuels
(Only the German text is authentic)

(77/548/ECSC)

and less certain of attaining the minimum turnover
levels required by the supplier collieries. Once a
dealer falls below the minimum level the right of
direct access is lost.

THE COMMISSION OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Coal and Steel Community, and in particular Articles
4, 15, 47 and 65 thereof,

Having regard to the application made on 17 March
1977 by the following coal wholesalers :

The coal wholesalers involved in the joint buying have
entered into an agreement whereby on a mutual basis
each voluntarily abandons its right of direct access to
certain suppliers in the interest of enabling one or
more of the others to retain that right. The relevant
clauses of the agreement read as follows (translation) :

Carl Fr. Maier am Tor, Schorndorf

Röchling Brennstoffhandel KG, Mannheim
Friedrich Scharr OHG, Stuttgart
Georg Schneider, Darmstadt
J. G. Zweigle , Stuttgart-Bad Cannstatt

for authorization of an agreement strictly analogous to
a joint buying agreement for solid fuels,

Whereas :

1 . With effect from 1 July 1977 the following
companies and firms shall retain their right of
direct access to the collieries named opposite
them and shall henceforth be considered to be
the lead wholesalers :

I
Colliery or sales agency

RBV

Company or firm
Carl Fr. Maier
am Tor

Röchling
Brennstoff­
handel KG

Friedrich Scharr
OHG

In their capacity as wholesalers the firms concerned
obtain solid fuels from a number of German collieries
and from RBV (Rheinischer Braunkohlenbrikettver­
kauf GmbH). They are independent wholesalers who
have no substantial holdings in and are not controlled
by mining companies or their sales agencies . By virtue
of the quantities they take from the collieries and
from RBV they have the right of direct access.

AKV, RBV, Saarlor

RBV, RVG, Sophia-Jacoba
Saarlor

AKV, RVG
Georg Schneider
J.G. Zweigle

As a result of the decline in demand for solid fuels
over recent years the independent wholesalers are less

2. Those companies or firms which abandon their
right of direct access undertake to obtain all their
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demand resulting from the commercial activities of
their competitors on the market. In relation to these
competitors the agreement enables them to obtain
terms of supply and price terms which are more
favourable than those which they might obtain acting
individually. The agreement thus distorts competition
between the undertakings concerned and their
competitors.

The agreement is accordingly caught by the prohibi­
tion in Article 65 ( 1 ) of the Treaty.

supplies from the collieries specified above from
the companies or firms named as lead wholesaler
opposite the collieries.

8 . A special agent shall be appointed for the imple­
mentation of this agreement His duties shall
consist in particular of . . . allocating quantities as
between the lead wholesalers to ensure that
premiums and other benefits are fully exploited at
the individual collieries ....

15. The parties to this agreement undertake not to
sell to one another's customers.

The agreement may be terminated by any party at the
end of a calendar year.

The collieries and selling agencies listed at Clause 1 of
the agreement are the following mining companies :

III

Under Article 65 (2) joint buying agreements and
agreements strictly analogous thereto may be author­
ized where certain tests are satisfied .

The agreement may be authorized under Article 65 (2)
if it makes for a substantial improvement in the
production or distribution of the relevant products, is
essential in order to achieve these results, is not more
restrictive than is necessary for the purpose, and is not
liable to give the undertakings concerned the power
to determine the prices, or to control or restrict the
production or marketing, of a substantial part of the
products in question within the common market, or
to shield them against effective competition from
other undertakings within the common market.

RBV (Rheinischer Braunkohlenbrikettver­
kauf GmbH) is the selling agency of
Rheinische Braunkohlenwerke AG,
Cologne, as regards briquettes ;

AKV (Aachener Kohlen-Verkauf GmbH) is
the selling agency of the mining
companies in the Eschweiler Berg­
werks-Verein' Kohlscheid :

Saarlor (Saar-Lothringische Kohlenunion) is

IV

the joint selling agency of the
collieries in the Saarland and
Lorraine ;

Sophia-Jacoba (Sophia-Jacoba Handelsgesellschaft
mbH) is the selling agency of the
Gewerkschaft Sophia-Jacoba, Hiickel­
hoven :

RVG (Ruhrkohle-Verkauf GmbH) is the
selling agency of Ruhrkohle AG,
Essen .

II

The independent wholesalers (the largest of those
concerned here will sell some 60 000 tonnes in 1977)
are in competition primarily with tied wholesalers .
The groups to which the latter wholesalers belong are
either themselves in the mining businesss or, being
separated from their own mining companies, are the
sole shareholders of the pits transferred to and
combined in Ruhrkohle AG. As a result of the links
between the mining industry itself and the tied whole­
salers the latter traditionally enjoy a volume of busi­
ness and opportunities for cooperation within their
respective groups which make them virtually certain
in the long term of retaining their right of direct
access to the collieries to which they are tied.

As a result of the conditions required for direct access
to the collieries, and of the differences in size and
opportunities for business sharing of the two groups
of wholesalers, the independent wholesalers are in the
long term tending to lose their right of direct access.
They are correspondingly obliged to obtain supplies
indirectly through the tied wholesalers . The tied
wholesalers naturally promote sales of the products of
the collieries to which they are related, whereas the
independents are completely free to buy as they wish .

The agreement is strictly analogous to a joint buying
agreement for the purpose of Article 65 (2).

The purpose of the agreement is to afford the under­
takings concerned combined protection against the
risk, following from the structural decline in demand
for solid fuels, of losing the right of direct access to
the individual collieries. The means deployed to this
end are mutual transfers of orders and agreements not
to sell to one another's customers . Thus the normal
play of competition between the parties is restricted
and distorted.

As a side effect the agreement also protects undertak­
ings concerned against the consequences of decline in
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agreement, which is strictly analogous to a joint
buying agreement, are consonant with the authoriza­
tion hereby given and with the provisions of the
Treaty.

To this end the undertakings concerned will be
required to inform the Commission forthwith of all
amendments or additions to the agreement, which
may then be put into effect only when the Commis­
sion has declared them to be within this authorization
or has authorized them under Article 65 (2) of the
Treaty,

HAS ADOPTED THIS DECISION :

Article 1

The agreement entering into force on 1 July 1977
between the following coal wholesalers :

The agreement in this case will help to ensure the
survival of the independent wholesalers on the solid
fuels market. The continued existence of the undertak­
ings concerned as dealers having the right of direct
access to the collieries, which is constantly at risk for
structural reasons, helps to preserve competition
between the independent and the tied wholesalers .
The undertakings concerned have a share of the rele­
vant market (Lander of Rheinland-Palatinate, Baden­
Wurttemberg and Hesse) estimated at about 8 % . As a
result of their independence and their cooperation in
an organization strictly analogous to joint buying,
each further has the possibility of supplying its
customers (retailers and consumers) with fuels
obtained from any colliery represented on the relevant
market, subject to no controls by producers. They also
have the opportunity to make limited price reductions
where they succeed in their aim of obtaining the
largest possible quantity discounts. The agreement
thus makes for a substantial improvement in distribu­
tion .

This improvement cannot be achieved without cooper­
ation of the undertakings concerned in the manner
prescribed by their agreement. The agreement is thus
essential to the attainment of an improvement in
distribution and is no* more restrictive than is neces­
sary for its purpose .

The undertakings concerned can be expected to sell
an aggregate of 170 000 tonnes in 1977. Annual
consumption of hard coal products and brown coal
briquettes for household use and by 'other industries'
in the common market being at around 55 million
tonnes, the tonnage sold by the undertakings
concerned represents no more than a fraction of the
total . The agreement is accordingly not liable to give
the undertakings concerned the power to determine
the prices, or to control or restrict the production or
marketing, of the substantial part of the products in
question within the common market, or to shield
them against effective competition from other under­
takings within the common market.

The agreement accordingly satisfies the tests of Article
65 (2) (a), (b) and (c).

Carl Fr. Maier am Tor, Schorndorf
Röchling Brennstoffhandel KG, Mannheim
Friedrich Scharr OHG, Stuttgart
Georg Schneider, Darmstadt
J.G. Zweigle, Stuttgart-Bad Cannstatt

is hereby authorized.

Article 2

The undertakings concerned shall forthwith inform
the Commission of all amendments and additions to
the agreement, and such amendments or additions
may be put into effect only when the Commission has
confirmed that they are consonant with the authoriza­
tion hereby given or has authorized them under
Article 65 (2).

Article 3

This Decision is addressed to the undertakings listed
in Article 1 .

Done at Brussels, 12 July 1977.

V
For the Commission

Raymond VOUEL

Member of the Commission
The Commission must ensure that all measures taken
by the undertakings concerned on the basis of their


