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COMMISSION DIRECTIVE 96/19/EC
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amending Directive 90/388/EEC with regard to the implementation of full
competition in telecommunications markets

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular Article 90 (3) thereof,

Whereas:

M

According to Commission Directive 90/388/EEC
of 28 June 1990 on competition in the markets for
telecommunications services ('), as last amended by
Directive 96/2/EC (3, telecommunications services,
with the exception of voice telephony to the
general public and those services specifically
excluded from the scope of that Directive, must be
open to competition. These services were the telex
service, mobile communications and radio and tele-
vision broadcasting to the public. Satellite commu-
nications were included in the scope of the Direc-
tive through Commission Directive 94/46/EC (3).
Cable television networks were included in the
scope of the Directive through Commission Direc-
tive 95/51/EC (*), and mobile and personal commu-
nications were included in the scope of the Direc-
tive through Directive 96/2/EC. Under Directive
90/388/EEC, Member States must take the
measures necessary to ensure that any operator is
entitled to supply such services.

Subsequent to the public consultation organized by
the Commission in 1992 on the situation in the
telecommunications sector (the 1992 Review), the
Council, in its resolution of 22 July 1993 (), unani-
mously called for the liberalization of all public
voice telephony services by 1 January 1998, subject
to additional transitional periods of up to five years
to allow Member States with less developed
networks, i.e. Spain, Ireland, Greece and Portugal,
to achieve the necessary adjustments, in particular
tariff adjustments. Moreover, very small networks
should, according to the Council also be granted an
adjustment period of up to two years where so justi-
fied. The Council subsequently unanimously recog-
nized, in its resolution of 22 December 1994 (),
that the provision of telecommunications infras-
tructure should also be liberalized by 1 January
1998, subject to the same transitional periods as
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agreed for the liberalization of voice telephony.
Furthermore, in its resolution of 18 September
1995 (), the Council established basic guidelines
for the future regulatory environment.

Directive 90/388/EEC establishes that the granting
of special or exclusive rights to telecommunications
services to telecommunications organizations is in
breach of Article 90 of the Treaty, in conjunction
with Article 59 of the Treaty, since they limit the
provision of cross-border services. As far as tele-
communications  services and networks are
concerned such special rights were defined in that
Directive.

According to Directive 90/388/EEC exclusive
rights granted for the provision of telecommunica-
tions services are also incompatible with Article 90
(1) of the Treaty, in conjunction with Article 86 of
the Treaty, where they are granted to telecommuni-
cations organizations which also enjoy exclusive or
special rights for the establishment and the provi-
sion of telecommunications networks since their
grant amounts to the reinforcement or the exten-
sion of a dominant position or necessarily leads to
other abuses of such position.

In 1990, the Commission, however, granted a
temporary exception under Article 90 (2) in respect
of exclusive and special rights for the provision of
voice telephony, since the financial resources for
the development of the network still derived
mainly from the operation of the telephony service
and the opening-up of that service could, at that
time, threaten the financial stability of the telecom-
munications organizations and obstruct the perfor-
mance of the task of general economic interest
assigned to them, consisting in the provision and
exploitation of a universal network, i.e. one having
general geographic coverage, and that connection
to it is being provided to any service provider or
user upon request within a reasonable period of
time.

Moreover, at the time of the adoption of Directive
90/388/EEC, all telecommunications organizations
were also in the course of digitalizing their network
to increase the range of services which could be
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provided to the final customers. Today, coverage
and digitalization are already achieved in a number
of Member States. Taking into account the progress
in radio frequency applications and the on-going
heavy investment programmes, optic fibre-coverage
and network penetration are expected to improve
significantly in the other Member States in the
coming years.

In 1990, concerns were also expressed against
immediate introduction of competition in voice
telephony while price structures of the telecommu-
nications organizations were substantially out of
line with costs, becatise competing operators could
target highly profitable services such as interna-
tional telephony and gain market share merely on
the basis of existing substantially distorted tariff
structures. In the meantime efforts have been made
to balance differences in pricing and cost structures
in preparation for liberalization. The European
Parliament and the Council have in the meantime
recognized that there are less restrictive means than
the granting of special or exclusive rights to ensure
this task of general economic interest.

For these reasons, and in accordance with the
Council resolutions of 22 July 1993 and of 22
December 1994, the continuation of the exception
granted with respect of voice telephony is no
longer justified. The exception granted by Directive
90/388/EEC should be ended and the Directive,
including the definitions used, amended accor-
dingly. In order to allow telecommunications orga-
nizations to complete their preparation for compe-
tition and in particular to pursue the necessary
rebalancing of tariffs, Member States may continue
the current special and exclusive rights regarding
the provision of voice telephony until 1 January
1998. Member States with less developed networks
or with very small networks must be eligible for a
temporary exception where this is warranted by the
need to carry out structural adjustments and strictly
only to the extent necessary for those adjustments.
Such Member States should be granted, upon
request, an additional transitional period respect-
ively of up to five and of up to two years, provided
it is necessary to complete the necessary structural
adjustments. The Member States which may
request such an .exception are Spain, Ireland,
Greece and Portugal with regard to less developed
networks and Luxembourg with regard to very
small networks. The possibility of such transitional
periods has also been called for in the Council
resolutions of 22 July 1993 and of 22 December
1994.

(6)

The abolition of exclusive and special rights as
regards the provision of voice telephony will in
particular allow the current telecommunications
organizations from one Member State to directly
provide their service in other Member States as
from 1 January 1998. These organizations currently
possess the skills and the experience required to
enter into the markets opened to competition.
However, in almost all Member States, they will
compete with the national telecommunications
organizations which are granted the exclusive or
special right to provide not only voice telephony
but also to establish and provide the underlying
infrastructure, including the acquisition of indefea-
sible rights of use in international circuits. The
flexibility and the economies of scope which this
allows will prevent this dominant position being
challenged in the normal course of competition
once the liberalization of voice telephony takes
place. This will make it possible for the telecom-
munications organizations to maintain their domi-
nant position on their home markets unless the
new entrants in the voice telephony market were
entitled to the same rights and obligations. In parti-
cular, if new entrants are not granted free choice as
regards the underlying infrastructure to provide
their services in competition with the dominant
operator, this restriction would de facto prevent
them from entering the market for voice telephony,
including for the provision of cross-border services.
The maintenance of special rights limiting the
number of undertakings authorized to establish and
provide infrastructure would therefore limit the
freedom to provide services contrary to Article 59
of the Treaty. The fact that the restriction on esta-
blishing own infrastructure would apparently apply
in the Member State concerned without distinction
to all companies providing voice telephony other
than the national telecommunications organiza-
tions would not be sufficient to remove the prefe-
rential treatment of the latter from the scope of
Article 59 of the Treaty. Given the fact that it is
likely that most new entrants will originate from
other Member States such a measure would in prac-
tice affect foreign companies to a larger extent than
national undertakings. On the other hand, while no
justification for these restrictions appears to exist,
less restrictive means such as licensing procedures
would in any event be available to ensure general
interests of a non-economic nature.

In addition, the abolition of exclusive and special
rights on the provision of voice telephony would
have little or no effect, if new entrants would be
obliged to use the public telecommunications



22. 3. 96

Official Journal of the European Communities

No L 74/15

network of the incumbent telecommunications
organizations, with whom they compete in the
voice telephony market. Reserving to one under-
taking which markets telecommunications services
the task of supplying the indispensable raw mate-
rial, i.e. the transmission capacity, to all its compe-
titors would be tantamount to conferring upon it
the power to determine at will where and when
services can be offered by its competitors, at what
cost, and to monitor their clients and the traffic
generated by its competitors, placing that underta-
king in a position where it would be induced to
abuse its dominant position. Directive 90/388/EEC
did not explicitly address the establishment and
provision of telecommunications networks, as it
granted a temporary exception under Article 90 (2)
of the Treaty in respect of exclusive and special
rights for the by far most important service in
economic terms provided over telecommunications
networks, i.e. voice telephony. However, the Direc-
tive provided for an overall review by the Commis-
sion of the situation in the whole telecommunica-
tions sector in 1992.

It is true that Council Directive 92/44/EEC of 5
June 1992 on the application of open network
provision to leased lines, amended by Commission
Decision 94/439/EC ('), harmonizes the basic prin-
ciples regarding the provision of leased lines, but it
only harmonizes the conditions of access and use
of leased lines. The aim of that Directive is not to
remedy the conflict of interest of the telecommuni-
cations organizations as infrastructure and service
providers. It does not impose a structural separation
between the telecommunications organizations as
providers of leased lines and as service providers.
Complaints illustrate that even in Member States
which have implemented that Directive, telecom-
munications organizations still use their control of
the access conditions to the network at the expense
of their competitors in the services market.
Complaints show that telecommunications organi-
zations still apply excessive tariffs and that they use
information acquired as infrastructure providers
regarding the services planned by their competitors,
to target clients in the services market. Directive
92/44/EEC only provides for the principle of cost-
orientation and does not prevent telecommunica-
tions organizations to use the information acquired
as capacity provider as regards subscribers’ usage
patterns, necessary to target specific groups of users,
and on price elasticities of demand in each service
market segment and region of the country. The
current regulatory framework does not resolve the
conflict of interest mentioned above. The most
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appropriate remedy to this conflict of interest is
therefore to allow service providers to use own or
third party telecommunications infrastructure to
provide their services to the final customers instead
of the infrastructure of their main competitor. In its
resolution of 22 December 1994 the Council also
approved the principle that infrastructure provision
should be liberalized.

Member States should therefore abolish the current
exclusive rights on the provision and use of infra-
structure which infringe Article 90 (1) of the Treaty,
in combination with Articles 59 and 86 of the
Treaty, and allow voice telephony providers to use
own and/or any alternative infrastructure of their
choice.

Directive 90/388/EEC states that the rules of the
Treaty, including those on competition, apply to
telex services. At the same time it establishes that
the granting of special or exclusive rights for tele-
communications services to telecommunications
organizations is in breach of Article 90 (1) of the
Treaty, in conjunction with Article 59 of the
Treaty, since they limit the provision of cross-
border services. However, it was considered in the
Directive that an individual approach was appro-
priate, as a rapid decline of the service was
expected. It the meantime it has become clear that
the telex service will continue to coexist with new
services like facsimile in the forseeable future,
given that the telex network is still the only stan-
dardized network with worldwide coverage and
providing legal proof in Court. It is therefore no
longer justified to maintain the initial approach.

As regards the access of new competitors to the
telecommunications markets, only mandatory
requirements can justify restrictions to the funda-
mental freedoms provided for in the Treaty. These
restrictions should be limited to what is necessary
to achieve the objective of a non-economic nature
pursued. Member States may therefore only intro-
duce licensing or declaration procedures where it is
indispensable to ensure compliance with the appli-
cable essential requirements and, with regard to the
provision of voice telephony and the underlying
infrastructure, introduce requirements in the form
of trade regulations where it is necessary in order to
ensure, in accordance with Article 90 (2) of the
Treaty, the performance in a competitive environ-
ment of the particular tasks of public service
assigned to the relevant undertakings in the tele-
communications field and/or to ensure a contribu-
tion to the financing of universal service. Other
public service requirements can be included by
Member States in certain categories of licences, in
line with the principle of proportionality and in
conformity with Articles 56 and 66 of the Treaty.
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(10)

The provisions of Directive 90/388/EEC are there-
fore not to prejudice the applicability of provisions
laid down by law, regulation or administrative
action providing for the protection of public
security and in particular the lawful interception of
communications.

In the framework of the adoption of authorization
requirements under Directive 90/388/EEC, it
appeared that certain Member States were imposing
obligations on new entrants which where not in
proportion with the aims of general interest
pursued. To avoid such measures being used to
prevent the dominant position of the telecommu-
nications organizations being challenged by
competition once the liberalization of voice tele-
phony takes place, thus making it possible for the
telecommunications organizations to maintain their
dominant position in the voice telephony and
public telecommunications networks markets and
thereby strengthening the dominant position of the
incumbent operator, it is necessary that Member
States should notify any licensing or declaration
requirements to the Commission, before they are
introduced, to enable the latter to assess their
compatibility with the Treaty and in particular the
proportionality of the obligations imposed.

According to the principle of proportionality, the
number of licences may only be limited where this
is unavoidable to ensure compliance with essential
requirements concerning the use of scarce
resources. As the Commission stated in its commu-
nication on the consultation on the Green Paper
on the liberalization of telecommunications infra-
structure and cable television networks, the sole
reason in this respect should be the existence of
physical limitations, imposed by the lack of neces-
sary frequency spectrum.

As regards the provision of voice telephony, public
fixed telecommunications networks and other tele-
communications networks involving the use of
radio frequencies, the essential requirements would
justify the introduction or maintenance of an indi-
vidual licensing procedure. In all other cases, a
general authorization or a declaration procedure
suffices to ensure compliance with the essential
requirements. Licensing is not justified when a
mere declaration procedure would suffice to attain
the relevant objective.

As regards the provision of packet- or circuit-
switched data services,
allowed the Member States under Article 90 (2) of
the Treaty to adopt specific sets of public service
specifications in the form of trade regulations with
a view to preserving the relevant public service
requirements. The Commission has in the course

Directive 90/388/EEC

1)

(12)

(13)

of 1994 assessed the effects of the measures
adopted under this provision. The results of this
review were made public in its Communication on
the status and the implementation of Directive
90/388/EEC. On the basis of that review, which
also took account of the experience in most
Member States where the relevant public service
objectives were achieved without the implementa-
tion of such schemes, there is no justification to
continue this specific regime and the current
schemes should be abolished accordingly. However,
Member States may replace these schemes by a
declaration or a general authorization procedure.

Newly authorized voice telephony providers will be
able to compete effectively with the current tele-
communications organizations only if they are
granted adequate numbers to allocate to their
customers. Moreover, where numbers are allocated
by the current telecommunications organizations,
the latter will be induced to reserve the best
numbers for themselves and to give their competi-
tors insufficient numbers or numbers which are
commercially less attractive, for example, because
of their length. By maintaining such power in the
hands of their telecommunications organizations
Member States would therefore induce the former
to abuse their power on the market for voice tele-
phony and infringe Article 90 of the Treaty, in
conjunction with Article 86 of the Treaty.

Consequently, the establishment and administra-
tion of the national numbering plan should be
entrusted to a body independent from the telecom-
munications organization, and a procedure for the
allocation of numbers should, where required, be
drafted, which is based on objective criteria, is
transparent and without discriminatory effects.
Where a subscriber changes service providers, tele-
communications organizations should communi-
cate, in the way and to the extent required by
Article 86 of the Treaty, the information on his
new number for a sufficient period of time to
parties seeking to contact him under his old
number. Subscribers changing service providers
should also have the possibility of keeping their
numbers in return for a reasonable contribution to
the cost of transferring the numbers.

As Member States are obliged by this Directive to
withdraw special and exclusive rights for the provi-
sion and operation of fixed public telecommunica-
tions networks, the obligation set out in Directive
90/388/EEC to take the necessary measures to
ensure objective, non-discriminatory and published
access conditions should be adapted accordingly.

Subject to reasonable compensation, the right of
new providers of voice telephony to interconnect
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their service for call completion purposes with the
existing public telecommunications network at the
necessary interconnection points, including access
to customer databases necessary for the provision of
directory information, is of crucial importance in
the initial period after the abolition of the special
and exclusive rights regarding voice telephony and
telecommunications infrastructure provision. Inter-
connection should in principle be a matter for
negotiation between the parties, subject to the
application of the competition rules addressed to
undertakings. Given the imbalance in negotiating
power of new entrants compared with the telecom-
munications organizations whose monopoly posi-
tion results from their special and exclusive rights,
it is likely that, as long as a harmonized regulatory
framework has not been established by the Euro-
pean Parliament and the Council, interconnection
would be delayed by disputes as to terms and
conditions to be applied. Such delays would jeopar-
dize the market entry of new entrants and hence
prevent the abolition of special and exclusive rights
to become effective. The failure by Member States
to adopt the necessary safeguards to prevent such a
situation would lead to a continuation de facto of
the current special and exclusive rights, which as
set out above are considered to be incompatible
with Article 90 (1) of the Treaty, in conjunction
with Articles 59 and 86 of the Treaty.

In order to allow for effective market entry and to
prevent the de facto continuation of special and
exclusive rights contrary to Article 90 (1) of the
Treaty, in conjunction with Articles 59 and 86 of
the Treaty, Member States should ensure that,
during the time period necessary for such entry by
competitors, telecommunications organizations
publish standard terms and conditions for intercon-
nection to the voice telephony networks which
they offer to the public, including interconnect
price lists and access points, no later than six
months before the actual date of liberalization of
voice telephony and telecommunications transmis-
sion capacity. Such standard offers should be non-
discriminatory and sufficiently unbundied to allow
the new entrants to purchase only those elements
of the interconnection offer they actually need.
Furthermore, they may not discriminate on the
basis of the origin of the calls and/or the networks.

Moreover in order to allow the monitoring of inter-
connection obligations under competition law, the
cost accounting system implemented with regard to
the provision of voice telephony and public tele-
communications networks should, during the time

(19)

(16)

(17)

period necessary to allow for effective market entry,
clearly identify the cost elements relevant for
pricing interconnection offerings and, in particular
for each element of the interconnection offered,
identify the basis for that cost element, in order to
ensure in particular that this pricing includes only
elements which are relevant, namely the initial
connection charge, conveyance charges, the share
of the costs incurred in providing equal access and
number-portability and of ensuring essential re-
quirements and, where applicable, supplementary
charges aimed to share the net cost of universal
service, and provisionally, imbalances in voice tele-
phony tariffs. Such cost accounting should also
make it possible to identify when a telecommuni-
cations organization charges its major users less
than providers of voice telephony networks.

The absence of a quick, cheap and effective proce-
dure to solve interconnection disputes, and one
which would prevent the telecommunications orga-
nizations causing delays or using their financial
resources to increase the cost of available remedies
under applicable national law or Community law,
would make it possible for the telecommunications
organizations to maintain their dominant position.
Member States should therefore establish a specific
recourse procedure for interconnection disputes.

The obligation to publish standard charges and
interconnection conditions is without prejudice to
the requirement on undertakings in a dominant
position, under Article 86 of the Treaty, to nego-
tiate special or tailor-made agreements for a parti-
cular combination or use .of unbundled public
switched telephony network components and/or
the granting of discounts for particular service
providers or large users where these are justified
and non-discriminatory. Any interconnection
discounts should be justified on an objective basis
and be transparent.

The requirement to publish standard interconnec-
tion conditions is also without prejudice to the
obligation of dominant undertakings under Article
86 of the Treaty to allow interconnected operators
on whose network a call originates to remain
responsible for setting the tariff for the customer
between the calling and the called party and for
routing its clients’ traffic up to the interconnection
point of its choice.

A number of Member States are currently still
maintaining exclusive rights with regard to the
establishment and provision of telephone directory
and enquiry services. These exclusive rights are
generally granted either to organizations which are
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already enjoying a dominant position in providing
voice telephony, or to one of their subsidiaries. In
such a situation, these rights have the effect of
extending the dominant position enjoyed by those
organizations and therefore strengthening that
position, which, according to the case-law of the
Court of Justice of the European Communities,
constitutes an abuse of a dominant position
contrary to Article 86. The exclusive rights granted
in the area of telephone directory services are
consequently incompatible with Article 90 (1) of
the Treaty, in conjunction with Article 86. These
exclusive rights consequently have to be abolished.

Directory information constitutes an essential
access tool for telephony services. In order to
ensure the availability of directory information to
subscribers to all voice telephony services, Member
States may include obligations for the provision of
directory information to the general public within
individual licences and general authorizations.

Such an obligation should not, however, restrict the
provision of such information by new technological
means, nor the provision of specialized and/or re-
gional and local directories contrary to Article 90
(1) of the Treaty, in conjunction with point (b) of
the second paragraph of Article 86 of the Treaty.

In the case where universal service can be provided
only at a loss or provided under costs falling
outside normal commercial standards, different
financing schemes can be envisaged to ensure
universal service. The emergence of effective
competition by the dates established for full libera-
lization would, however, be seriously delayed if
Member States were to implement a financing
scheme allocating too heavy a share of any burden
to new entrants or were to determine the size of the
burden beyond what is necessary to finance the
universal service.

Financing schemes disproportionately burdening
new entrants and accordingly preventing the domi-
nant position of the telecommunications organiza-
tions being challenged by competition once the
liberalization of voice telephony takes place, thus
making it possible for the telecommunications
organizations to entrench their dominant position,
would be in breach of Article 90 of the Treaty, in
conjunction with Article 86 of the Treaty.
Whichever financing scheme they decide to imple-
ment, Member States should ensure that only
providers of public telecommunications networks
contribute to the provision and/or financing of
universal service obligations harmonized in the
framework of ONP and that the method of alloca-

(20)

(21)

tion amongst them is based on objective and non-
discriminatory criteria and is in accordance with
the principle of proportionality. This principle does
not prevent Member States from exempting new
entrants which have not yet achieved any signifi-
cant market presence.

Moreover, the funding mechanisms adopted should
seck only to ensure that market participants contri-
bute to the financing of universal service, and not
to other activities not directly linked to the provi-
sion of the universal service.

As regards the cost structure of voice telephony, a
distinction must be made between the initial
connection, the monthly rental, local calls, regional
calls and long distance calls. The tariff structure of
voice telephony provided by the telecommunica-
tions organizations in certain Member States is
currently still out of line with cost. Certain catego-
ries of calls are provided at a loss and are cross-
subsidized out of the profits from other categories.
Artificially low prices, however, impede competi-
tion since potential competitors have no incentive
to enter into the relevant segment of the voice tele-
phony market and are contrary to Article 86 of the
Treaty, as long as they are not justified under
Article 90 (2) of the Treaty as regards specific iden-
tified end-users or groups of end-users. Member
States should phase out as rapidly as possible all
unjustified restrictions on tariff rebalancing by the
telecommunications organizations and in particular
those preventing the adaptation of rates which are
not in line with costs and increase the burden of
universal service provision. Where this is justified,
the proportion of net costs insufficiently covered by
the tariff structure may be reapportioned among all
parties concerned in a non-discriminatory and
transparent manner.

As re-balancing could make certain telephone
service less affordable in the short term for certain
groups of users, Member States may adopt special
provisions to soften the impact of re-balancing. In
this way, the affordability of the telephone service
during the transitional period would be guaranteed
while telecommunications operators would still be
able to continue their re-balancing process. This is
in line with the statement of the Commission
concerning the Council resolution on universal
service ('), which states that there should be rea-
sonable and affordable prices throughout the terri-
tory for initial connection, subscription, periodic
rental, access and the use of the service.

() OJ No C 48, 16. 2. 1994, p. 8.
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financing scheme of universal service obligations to
their telecommunications organization with the
right to recoup a share of it from competitors, the
former will be induced to charge a higher amount
than justified, if Member States would not ensure
that the amount charged to finance universal
service is made separate and explicit with respect to
interconnection (connection and conveyance)
charges. In addition, the mechanism should be
closely monitored and efficient procedures for
timely appeal to an independent body to settle
disputes as to the amount to be paid must be
provided, without prejudice to other available reme-
dies under national law or Community law.

The Commission should review the situation in
Member States five years after the introduction of
full competition, to ascertain whether this finan-
cing scheme does not lead to situations which are
incompatible with Community law.

Providers of public telecommunications networks
require access to pathways across public and private
property to place facilities needed to reach the end
users. The telecommunications organizations in
many Member States enjoy legal privileges to
install their network on public and private land,
without charge or at charges set simply to recover
incurred costs. If Member States do not grant
similar possibilities to new licensed operators to
enable them to roll out their network, this would
delay them and in certain areas be tantamount to
maintaining exclusive rights in favour of ‘the tele-
communications organization.

Moreover Article 90 of the Treaty, in conjunction
with Article 59 of the Treaty, requires that Member
States should not discriminate against new entrants,
who generally will originate from other Member
States, in comparison with their national telecom-
munications organizations and other national
undertakings, which have been granted rights of
way facilitating the roll out of their telecommuni-
cations networks.

Where essential requirements, in particular with
regard to the protection of the environment or with
regard to town and country planning objectives,
would oppose the granting of similar rights of way
to new entrants which do not already have their
own infrastructure, Member States should at least
ensure that the latter have, where it is technically

(24)

23)

ducts or poles, established under rights of way by
the telecommunications organization, where these
facilities are necessary to roll out their network. In
the absence of such requirements the telecommu-
nications organizations would be induced to limit
access by their competitors to these essential facili-
ties and thus abuse their dominant position. A
failure to adopt such requirements would therefore
be contrary to Article 90 (1) of the Treaty, in
conjunction with Article 86 of the Treaty.

In addition, pursuant to Article 86, all public tele-
communications network operators having essential
resources for which competitors do not have
economic alternatives are to provide open and
non-discriminatory access to those resources.

The abolition of special and exclusive rights in the
telecommunications markets will allow underta-
kings enjoying special and exclusive rights in
sectors other than telecommunications to enter the
telecommunications markets. In order to allow for
monitoring under the applicable rules of the Treaty
of possible anti-competitive  cross-subsidies
between, on the one hand, areas for which provi-
ders of telecommunications services or telecommu-
nications infrastructures enjoy special or exclusive
rights and, on the other, their business as telecom-
munications providers, Member States should take
the appropriate measures to achieve transparency as
regards the use of resources from such protected
activities to enter in the liberalized telecommunica-
tions market. Member States should at least require
such undertakings once they achieve a significant
turnover in the relevant telecommunications
service and/or infrastructure provision market, to
keep separate financial records, distinguishing
between inter alia, costs and revenues associated
with the provision of services under their special
and exclusive rights and those provided under
competitive conditions. For the time being, a
turnover of more than ECU 50 million could be
considered as a significant turnover.

Most Member States also currently maintain exclu-
sive rights for the provision of telecommunications
infrastructure for the supply of telecommunications
services other than voice telephony.

Under Directive 92/44/EEC, Member States must
ensure that the telecommunications organizations
make available certain types of leased lines to all
providers of telecommunications servies. However,
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the Directive provides only for such offer of a
harmonized set of leased lines up to a certain band-
width. Companies needing a higher bandwidth to
provide services based on new high-speed techno-
logies such as SDH (synchronous digital hierarchy)
have complained that the telecommunications
organizations concerned are unable to meet their
demand whilst it could be met by the optic fibre
networks of other potential providers of telecom-
munications infrastructure, in the absence of the
current exclusive rights. Consequently, the mainte-
nance of these rights delays the emergence of new
advanced telecommunications services and there-
fore restricts technical progress at the expense of
the users contrary to Article 90 (1) of the Treaty, in
conjunction with point (b) of the second paragraph
of Article 86 of the Treaty.

Given that the lifting of such rights will concern
mainly services which are not yet provided and
does not concern voice telephony, which is still the
main source of revenue of those organizations, it
will not destabilize the financial situation of the
telecommunications organization. There is conse-
quently no justification to maintain exclusive rights
on the establishment and use of network infrastruc-
ture for services other than voice telephony. In
particular, Member States should ensure that all
restrictions on the provision of telecommunications
services other than voice telephony over networks
established by the provider of the telecommunica-
tions service, the use of infrastructures provided by
third parties and the sharing of networks, other
facilities and sites are lifted as from 1 July 1996.

In order to take account of the specific situation in
Member States with less-developed networks and in
Member States with very small networks, the
Commission will grant, upon request, additional
transitional periods.

Whilst Directive 95/51/EC lifted all restrictions
with regard to the provision of liberalized telecom-
munications services over cable television networks,
some Member States still maintain restrictions on
the use of public telecommunications networks for
the provision of cable television capacity. The
Commission should assess the situation with regard
to such restrictions in the light of the objectives of
that Directive once the telecommunications
markets approach full liberalization.

The abolition of all special and exclusive rights
which restrict the provision of telecommunications
services and underlying networks by undertakings

@)

(30)

established in the Community is without regard to
the destination or the origin of the communica-
tions concerned.

However, Directive 90/388/EEC does not prevent
mesures regarding undertakings, which are not
established in the Community, being adopted in
accordance with Community law and existing
international obligations so as to ensure that
nationals of Member States are afforded comparable
and effective treatment in third countries. Commu-
nity undertakings should benefit from effective and
comparable access to third country markets and
enjoy a similar treatment in a third country as is
offered by the Community framework to underta-
kings owned, or effectively controlled, by nationals
of the third country concerned. World Trade Orga-
nization telecommunications negotiations should
result in a balanced and multilateral agreement,
ensuring effective and comparable access for
Community operators in third countries.

The process of implementing full competition in
telecommunications markets raises important issues
in the social and employment fields. These are
referred to in the Commission’s communication on
the consultation on the Green Paper on the libera-
lization of telecommunications infrastructure and
cable television networks of 3 May 1995.

Always remaining in line with a horizontal policy
approach, efforts should now be undertaken to
support the transition process to a fully liberalized
telecommunications environment; responsibility for
such measures rests mainly at Member State level,
although Community structures, such as the Euro-
pean Social Fund, may also play a part. In line with
existing initiatives, the Community should play a
role in facilitating the adaptation and retraining of
those whose traditional activities are likely to disap-
pear during the process of industrial restructuring.

The establishment of procedures at national level
concerning licensing, interconnection, universal
service, numbering and rights of way is without
prejudice to the harmonization of the latter by
appropriate European Parliament and Council
legislative instruments, in particular in the frame-
work of open network provision (ONP). The
Commission should take whatever measures it
considers appropriate to ensure the consistency of
these instruments and Directive 90/388/EEC,
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HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 90/388/EEC is amended as follows:

1. Article 1 is amended as follows:

(a) Paragraph 1 is amended as follows:
(i) The fourth indent is replaced by the following:

‘— “public  telecommunications  network”
means a telecommunications network used
inter alia for the provision of public tele-
communications services;

— “public telecommunications service” means
a telecommunications service available to
the public,’.

(ii) The 15th indent is replaced by the following:

‘— “essential requirements” means the non-
economic reasons in the general interest
which may cause a Member State to
impose conditions on the establishment
and/or operation of telecommunications
networks or the provision of telecommuni-
cations services. These reasons are security
of network operations, maintenance of
network integrity, and, in justified cases,
interoperability of services, data protection,
the protection of the environment and
town and country planning objectives as
well as the effective use of the frequency
spectrum and the avoidance of harmful
interference between radio based telecom-
munications systems and other, space-
based or terrestrial, technical systems.

Data protection may include protection of
personal data, the confidentiality of infor-
mation transmitted or stored as well as the
protection of privacy.’

(iii) The following indents are added:

‘— “telecommunications network” means the
transmission equipment and, where appli-
cable, switching equipment and other
resources which permit the conveyance of
signals betweeen defined termination
points by wire, by radio, by optical or by
other electromagnetic means;

— “interconnection” means the physical and
logical linking of the telecommunications
facilities of organizations providing tele-
communications networks and/or telecom-
munications services, in order to allow the

users of one organization to communicate
with the users of the same or another orga-
nization or to access services provided by
third organizations.’

(b) Paragraph 2 is deleted.

. Article 2 is replaced by the following:

Article 2

1. Member States shall withdraw all those measures
which grant:

(a) exclusive rights for the provision of telecommuni-
cations services, including the establishment and
the provision of telecommunications networks
required for the provision of such services; or

(b) special rights which limit to two or more the
number of undertakings authorized to provide such
telecommunications services or to establish or
provide such networks, otherwise than according to
objective, proportional and non-discriminatory
criteria; or

(c) special rights which designate, otherwise than
according to objective, proportional and non-dis-
criminatory several competing undertakings to
provide such telecommunications services or to
establish or provide such networks.

2.  Member States shall take the measures necessary
to ensure that any undertaking is entitled to provide
the telecommunications services referred to in para-
graph 1 or to establish or provide the networks referred
to in paragraph 1.

Without prejudice to Article 3¢ and the third para-
graph of Article 4, Member States may maintain
special and exclusive rights until 1 January 1998 for
voice telephony and for the establishment and provi-
sion of public telecommunications networks.

Member States shall, however, ensure that all remai-
ning restrictions on the provision of telecommunica-
tions services other than voice telephony over networks
established by the provider of the telecommunications
services, over infrastructures provided by third parties
and by means of sharing of networks, other facilities
and sites are lifted and the relevant measures notified
to the Commission no later than 1 July 1996.

As regards the dates set out in the second and third
subparagraphs of this paragraph, in Article 3 and in
Article 4a (2), Member States with less developed
networks shall be granted upon request an additional
implementation period of up to five years and Member
States with very small networks shall be granted upon
request an additional implementation period of up to
two years, provided it is needed to achieve the neces-
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sary structural adjustments. Such a request must
include a detailed description of the planned adjust-
ments and a precise assessment of the timetable envi-
saged for their implementation. The information
provided shall be made available to any interested
party on demand having regard to the legitimate inte-
rest of undertakings in the protection of their business
secrets.

3.  Member States which make the supply of tele-
communications services or the establishment or
provision of telecommunications networks subject to a
licensing, general authorization or declaration proce-
dure aimed at compliance with the essential require-
ments shall ensure that the relevant conditions are
objective, non-discriminatory, proportionate and trans-
parent, that reasons are given for any refusal, and that
there is a procedure for appealing against any refusal.

The provision of telecommunications services other
than voice telephony, the establishment and provision
of public telecommunications networks and other tele-
communications networks involving the use of radio
frequencies, may be subjected only to a general
authorization or a declaration procedure.

‘

4. Member States shall communicate to the
Commission the criteria on which licences, general
authorizations and declaration procedures are based
together with the conditions attached thereto.

Member States shall continue to inform the Commis-
sion of any plans to introduce new licensing, general
authorization and declaration procedures or to change
existing procedures.’

. Article 3 is replaced by the following:

‘Article 3

As regards voice telephony and the provision of public
telecommunications networks, Member States shall, no
later than 1 January 1997, notify to the Commission,
before implementation, any licensing or declaration
procedure which is aimed at compliance with:

— essential requirements, or

— trade regulations relating to conditions of perma-
nence, availability and quality of the service, or

— financial obligations with regard to universal
service, according to the principles set out in
Article 4c.

Conditions relating to availability can include require-
ments to ensure access to customer databases necessary
for the provision of universal directory information.

The whole of these conditions shall form a set of
public-service specifications and shall be objective,
non-discriminatory, proportionate and transparent.

Member States may limit the number of licences to be
issued only where related to the lack of availability
spectrum and justified under the principle of propor-
tionality.

Member States shall ensure, no later than 1 July 1997,
that such licensing or declaration procedures for the
provision of voice telephony and of public telecommu-
nications networks are published. Before they are
implemented, the Commission shall verify the com-
patibility of these drafts with the Treaty.

As regards packet- or circuit-switched data services,
Member States shall abolish the adopted set of public-
service specifications. They may replace these by the
declaration procedures or general authorizations
referred to in Article 2.

. In Article 3b, the following paragraph is added:

‘Member States shall ensure, before 1 July 1997, that
adequate numbers are available for all telecommunica-
tions services. They shall ensure that numbers are allo-
cated in an objective, non-discriminatory, propor-
tionate and transparent manner, in particular on the
basis of individual application procedures.’

. In Article 4, the first paragraph is replaced by the

following:

‘As long as Member States maintain special or exclu-
sive rights for the provision and operation of fixed
public telecommunications networks they shall take
the necessary measures to make the conditions gover-
ning access to the networks objective and non-dis-
criminatory and shall publish them.

. The following Articles 4a to 4d are inserted:

‘Article 4a

1. Without prejudice to future harmonization of the
national interconnection regimes by the European
Parliament and the Council in the framework of ONP,
Member States shall ensure that the telecommunica-
tions organizations provide interconnection to their
voice telephony service and their public switched tele-
communications network to other undertakings autho-
rized to provide such services or networks, on non-dis-
criminatory, proportional and transparent terms, which
are based on objective criteria.
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2.  Member States shall ensure in particular that the
telecommunications organizations publish, no later
than 1 July 1997, the terms and conditions for inter-
connection to the basic functional components of their
voice telephony service and their public switched tele-
communications networks, including the interconnec-
tion points and the interfaces offered according to
market needs.

3.  Furthermore, Member States shall not prevent
that organizations providing telecommunications
networks and/or services who so request can negotiate
interconnection agreements with telecommunications
organizations for access to the public switched tele-
communications network regarding special network
access and/or conditions meeting their specific needs.

If commercial negotiations do not lead to an agree-
ment within a reasonable time period, Member States
shall upon request from either party and within a
reasonable time period, adopt a reasoned. decision
which establishes the necessary operational and finan-
cial conditions and requirements for such interconnec-
tion without prejudice to other remedies available
under the applicable national law or under Commu-
nity law.

4. Member States shall ensure that the cost accoun-
ting system implemented by telecommunications or-
ganizations with regard to the provision of voice tele-
phony and public telecommunications networks iden-
tifies the cost elements relevant for pricing intercon-
nection offerings.

5. The measures provided for in paragraphs 1 to 4
shall apply for a period of five years from the date of
the effective abolition of special and exclusive rights
for the provision of voice telephony granted to the
telecommunications organization. The Commission
shall, however, review this Article if the European
Parliament and the Council adopt a directive harmon-
izing interconnection conditions before the end of this
period.

Article 4b

Member States shall ensure that all exclusive rights
with regard to the establishment and provision of
directory services, including both the publication of
directories and directory enquiry services, on their
territory are lifted.

Article 4¢

Without prejudice to the harmonization by the Euro-
pean Parliament and the Council in the framework of
ONP, any national scheme which is necessary to share
the net cost of the provision of universal service obliga-

tions entrusted to the telecommunications organiza-
tions, with other organizations whether it consists of a
system of supplementary charges or a universal service
fund, shall:

(a) apply only to undertakings providing public tele-
communications networks;

(b) allocate the respective burden to each undertaking
according to objective and non-discriminatory
criteria and in accordance with the principle of
proportionality.

Member States shall communicate any such scheme to
the Commission so that it can verify the scheme’s
compatibility with the Treaty.

Member States shall allow their telecommunications
organizations to re-balance tariffs taking account of
specific market conditions and of the need to ensure
the affordability of a universal service, and, in parti-
cular, Member States shall allow them to adapt current
rates which are not in line with costs and which
increase the burden of universal service provision, in
order to achieve tariffs based on real costs. Where such
rebalancing cannot be completed before 1 January
1998 the Member States concerned shall report to the
Commission on the future phasing out of the remai-
ning tariff imbalances. This shall include a detailed
timetable for implementation.

In any case, within three months after the European
Parliament and the Council adopt a Directive harmo-
nizing interconnection conditions, the Commission
will assess whether further initiatives are necessary to
ensure the consistency of both Directives and take the
appropriate measures.

In addition, the Commission shall, no later than 1
January 2003, review the situation in the Member
States and assess in particular whether the financing
schemes in place do not limit access to the relevant
markets. In this case, the Commission will examine
whether there are other methods and make any appro-
priate proposals.

Article 4d

Member States shall not discriminate between pro-
viders of public telecommunications networks with
regards to the granting of rights of way for the pro-
vision of such networks.

Where the granting of additional rights of way to
undertakings wishing to provide public telecommuni-
cations networks is ‘not possible due to applicable
essential requirements, Member States shall ensure
access to existing facilities established under rights of
way which may not be duplicated, at reasonable terms.



No L 74/24

Official Journal of the European Communities

22. 3. %6

7. In the first paragraph of Article 7, the words ‘numbers,
as well as the’ are inserted before the word ‘surveil-
lance’.

8. Article 8 is replaced by the following:
Article 8

Member States shall, in the authorization schemes for
the provision of voice telephony and public telecom-
munications networks, at least ensure that where such
authorization is granted to undertakings to which they
also grant special or exclusive rights in areas other
than telecommunications, such undertakings keep
separate financial accounts as concerns activities as
providers of voice telephony and/or networks and
other activities, as soon as they achieve a turnover of
more than ECU 50 million in the relevant telecommu-
nications market.

9. Article 9 is replaced by the following:
‘Article 9

By 1 January 1998, the Commission will carry out an
overall assessment of the situation with regard to
remaining restrictions on the use of public telecom-
munications networks for the provision of cable televi-

sion capacity.

Article 2

Member States shall supply to the Commission, not later
than nine months after this Directive has entered into
force, such information as will allow the Commission to
confirm that points 1 to 8 of Article 1 are complied with.

This Directive is without prejudice to existing obligations
of the Member States to communicate, no later than 31
December 1990, 8 August 1995 and 15 November 1996
respectively, measures taken to comply with Directives
90/388/EEC, 94/46/EC and 96/2/EC.

Article 3

This Directive shall enter into force on the 20th day
following its publication in the Official Journal of the
European Communities.

Article 4

This Directive is addressed to the Member States.

Done at Brussels, 13 March 1996.

For the Commission
Karel VAN MIERT

Member of the Commission




