EXPLANATORY MEMORANDUM TO
THE FAMILY PROCEDURE (AMENDMENT No. 2) RULES 2013

2013 No. 1472 (L. 15)

This explanatory memorandum has been preparelebylinistry of Justice and is laid
before Parliament by Command of Her Majesty.

Pur pose of the instrument

2.1  The Statutory Instrument amends the Family &toe Rules 2011 in relation to
the procedure for applying for an order in relatiorthe costs of legal expenses, which is
possible under the provisions of sections 49 tofathe Legal Aid, Sentencing and
Punishment of Offenders Act 2013. The rules théwasedo not make such orders
possible (that is done by sections 49 to 54), lautfg the procedure to be used in
applying for an order.

M atters of special interest to the Joint Committee on Statutory Instruments
3.1 None
L egislative Context

4.1 Sections 49 to 54 of the Legal Aid, Senteneaind Punishment of Offenders Act
2012 make provision for the court in relation tog@edings for divorce, nullity or
dissolution of civil partnership to be able to ardee party to make a payment or
payments to the other in relation to the costegél expenses for the proceedings. Those
sections make comprehensive provision for the eaitithe order and the factors which
the court is to take into account in deciding wieetio make an order and on what terms,
and were commenced on 1 April 2013. The rulesrdaegly do not provide for the
orders, but make provision to clarify aspects efphocedure for applying for such
orders, in particular to confirm that such ordees\aithin the meaning of “financial
orders” in the Family Procedure Rules, so thaiptieeedure applicable for financial
orders generally is applicable.

Territorial Extent and Application
5.1 This instrument applies to England and Wales.
European Convention on Human Rights

As the instrument is subject to negative resolupfimtedure and does not amend primary
legislation, no statement is required.



Policy background
e What is being done and why

7.1  The Legal Aid, Sentencing and Punishment oé@férs Act 2012, which came
into force on 1 April 2013, makes a number of clemnp the provision of legal aid. In
family cases in particular, changes to scope mieairthere is a greater chance that there
may be a significant imbalance in the positionhaf two parties to a case.

7.2 Before the Legal Aid, Sentencing and Punishroéftffenders Act 2012

provisions came into effect on th& April 2013 lump sum orders in ancillary relief
proceedings could only be made after Decree Nis. @revious court rules stated that
“the general rule in ancillary relief proceedingghat the Court will not make an order
requiring one party to pay the costs of the othextept in some circumstances relating to
the conduct of a party in the proceedings. Therg pvavision in legislation to allow the
Court to make an interim order for the payment hfrap sum but this remained
unimplemented.

7.3  Sections 49-54 of the Act therefore make prowmigor the Court to make an
interim lump sum order against a party with the nse@ fund the cost of representation
for the other party. The materially disadvantagady may apply for an order at any
stage of the proceedings, where they can demoashait they could not reasonably
procure legal advice by any other means (as wasqudy possible, in the form of
periodical payments as part of maintenance persiiity Any order made will include
the payee’s undertaking to pay the sum to theallegpresentative to cover the costs of
the proceedings. This will be credited against atiynate liability that the payer might
have to pay or part-pay towards the costs. Althabhgke changes to the courts’ powers
were not a precondition for the proposed changésgia aid scope, they were brought
into effect at the same time as the scope changes.

* Consolidation

7.4  This Statutory Instrument is one of a numbefarhily Procedure (Amendment)
Rules which amend the Family Procedure Rules 20h& rules are published in
consolidated form via the MoJ’s website, and tlegeeno immediate proposals for a
legislative consolidation.

Consultation outcome

8.1 The consultation ‘Proposals for the reformegfd! aid in England and Wales’ was
published on 15 November 2010 and closed on 14uBepP011, and included the
proposal for interim lump sum orders. Over 5,08€ponses were received from
representative bodies, practitioner and other asgéions, individual members of the
judiciary, members of the House of Commons and &ardlividual solicitors and
barristers and members of the public.
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8.2 A detailed Government response to the conguitaixercise is available at
http://webarchive.nationalarchives.gov.uk/2011 1105821 8/http:/www.justice.gov.uk/con

sultations/leqgal-aid-reform.htm

Guidance

9.1 The purpose of the Rules themselves is tafyclie procedure for applying for an
interim lump sum order. Additional guidance isluted in amendments made to
Practice Directions supporting the rules (which rhbayfound on the MoJ website
alongside the rules).

I mpact

10.1 The impacts of the Government’s programmegéll aid reform are set out in an
Impact Assessment, which was updated followingAbttereceiving Royal Assent. This is
available ahttp://www.justice.gov.uk/legislation/bills-and-afacts/legal-aid-and-
sentencing-act/laspo-background-information

10.2 This secondary legislation does not impadbiwusiness, charities or voluntary
bodies.

10.3 The impact on the public sector arising frtms instrument is likely to be
negligible.

10.4 An Impact Assessment has not been preparedisanstrument.

Regulating small business

11.1 The legislation does not apply to small bessn

Monitoring & review

12.1 The Family Procedure Rule Committee will cdasithe effects of the
amendments made to the 2010 Rules in the contékeaingoing consideration of the
operation of the 2010 Rules.

Contact

PHILIP DEAR at the Ministry of Justice Tel: 0203B3125 or email:
philip.dear@justice.gsi.gov.ukln answer any queries regarding the instrument.




