EXPLANATORY MEMORANDUM TO
THE JUDICIAL DISCIPLINE (PRESCRIBED PROCEDURES) REGULATIONS 2013
2013 No. 1674

This explanatory memorandum has been preparetidoinistry of Justice and is laid

before Parliament by Command of Her Majesty.

Pur pose of the instrument

2.1 This instrument replaces the Judicial DisciplifPrescribed Procedure)
Regulations 2006 (as amended). The new regulatigiis deliver a more
streamlined process for dealing with complaintsuglpadicial conduct.

M atters of special interest to the Joint Committee on Statutory Instruments

3.1 None

L egislative Context

4.1  This instrument is made following a review bé tcurrent regulations and rules
governing judicial discipline. The review was urtd&en at the request of the
Lord Chancellor and the Lord Chief Justice with #im of developing a more
streamlined and efficient process for dealing witbmplaints about judicial
conduct.

Territorial Extent and Application

5.1 This instrument applies to all of the United Kingalo

European Convention on Human Rights

6.1 As the instrument is subject to negativeligsn procedure and does not amend
primary legislation, no statement is required.

Policy background

e What is being done and why

7.1 The Lord Chancellor and the Lord Chief Justmfe England and Wales are
responsible for judicial discipline under the Cdamgibnal Reform Act 2005 in
England and Wales. The Lord President together whih Lord Chancellor is
responsible for judicial discipline in relation $pecified judicial office holders who
exercise their functions wholly or mainly in Scoith and the Lord Chief Justice in
Northern Ireland and the Lord Chancellor are respma for judicial discipline in



relation to specified judicial office holders whaegcise their functions wholly or
mainly in Northern Ireland. The Judicial Disciplin@Prescribed Procedures)
Regulations 2006 (as amended) provide for one proeeto be followed regardless
of whether the allegation of misconduct is seriougelatively minor.

7.2 The Office for Judicial Complaints (OJC) was essdi@dd on 3rd April 2006, to
administer complaints about judicial conduct anghrtovide advice and assistance to
the Lord Chancellor and Lord Chief Justicim the performance of their joint
responsibility for judicial discipline.

7.3 Under the current procedures different discgly processes exist for courts based
judiciary, tribunal judges and magistrates. Compfaiabout courts judiciary are
considered in the first instance by the OJC; fabutmals the relevant Tribunal
President considers the complaint, and for magestra complaint is referred to the
appropriate Advisory Committee. The office holdencerned is invited to comment
upon the allegations of misconduct as part of tivestigation process. The complaint
may be dismissed by the OJC, Tribunal Presidemhdwisory Committee if they
consider the complaint raises no issue of persamstonduct requiring disciplinary
sanction. However, if following an investigation kiyese bodies there is a
recommendation for a disciplinary sanction, theteras referred, via the OJC, to the
Lord Chancellor and the Lord Chief Justice for mieiim decision. The office holder
concerned then has the opportunity to make funtegresentations and may ask for
the matter to be referred to a review body panék Ppanel is comprised of two
judicial members and two lay members and followangeview of the matter, the
review body panel prepares a report with a recondaton which the Lord
Chancellor and the Lord Chief Justice will considefore reaching their decision.
The office holder then has a further opportunityriake representations before a final
decision is made by the Lord Chief Justice and ltbed Chancellor. Where no
request for a review body is made within the reitgisme frame, the OJC writes to
the office holder concerned to confirm the sanction

Number of Complaints

7.4 The OJC received 2,154 complaints in the yedimg March 13 (this figure does not
include complaints received at tribunal and magistievel) this is an increase of
33%, compared to the 1,615 complaints receivednduttie previous year. Despite
the increase in the number of complaints receigaly; 55 cases required disciplinary
sanction (this figure includes disciplinary sanetioissued to tribunal judges and
magistrates).

Reasons for the Review
7.5 General concerns had been raised by both laomapts and judges about the time
taken to conclude some complaints under the cuperdesses. With the merger of

! Where reference is made the to the Lord Chieicushis should be read: in relation to an officéder who
exercises functions wholly or mainly in Scotlandaa®ference to the Lord President of the CouBexfsion; in
relation to an office holder who exercises funcsigvholly or mainly in Northern Ireland as referemoghe Lord
Chief Justice for Northern Ireland; otherwise asfarence to the Lord Chief Justice for England Afales.



the courts and tribunals service the Lord Chancellad the Lord Chief Justice of
England and Wales, felt that the time was rightthe current regulations and rules
governing judicial discipline to be reviewed. Themaf the review was therefore to
streamline the process to provide an effective effidient system for dealing with

complaints about judicial conduct. The review wasdriven by the need to cut costs
but the terms of reference required that any nevegss must be managed within
existing resources. As such, it was agreed thainitial investigation process would

continue to be undertaken by the OJC, Tribunali®ees, and Advisory Committee,

as appropriate, but as far as possible the progefse dealing with conduct

complaints should be aligned. There are 3,600 mesnbkethe full and part time

judiciary, approximately 29,000 Magistrates and0®,0rribunal members, all of

whom are subject to the disciplinary regulations.

7.6 The Lord Chief Justice of England and Waled #re Lord Chancellor therefore
asked the OJC to undertake a review of the rulésregulations governing judicial
discipline with a view to developing a more streiaed and effective process. In July
2011 a working group chaired by Lord Justice Touléxs he then was) was formed
of representatives from of a cross section of thdicjary, together with
representatives for the public perspective, anidiafs from the Ministry of Justice.
The working group formulated twenty one recommeioaatfor improvement to the
procedure for dealing with complaints. In particulahe Working Group
recommended the introduction of different procedwaecording to the nature of the
alleged misconduct to facilitate a more streamlipextess.

Key Changes Resulting from the Recommendations

7.7 i) Under the current system there is one setegfilations with separate sets of
supporting rules for tribunal judges, and magissaflThe process for dealing with
complaints about the courts judiciary is contaimethin the regulations themselves.
The working group considered the possibility of ingvone set of regulations and
rules for all judicial offices, however, it becamlear throughout the discussions that
although the broad process for conducting disaplinnvestigations would be the
same for all judicial office holders under the nenwposals, the steps taken within the
process would continue to be carried out by difietedies depending on the judicial
area. The group therefore considered that one mleng set of regulations should
be established, with separate rules for courtsciadi, tribunal judges and
magistrates. This is reflected in regulations 6 amd the instrument.

i) The working group considered that the Office dodicial Complaints should be re-
named to better reflect the fact that it considensplaints about judicial conduct. It
therefore recommended that the officials supportimg Lord Chancellor and the
Lord Chief Justice with their joint responsibilifpr judicial discipline should be

known collectively as the Judicial Conduct Inveatigns Office. This is reflected in

regulation 4 (2) of the instrument.

i) The OJC plays an important role in ensuringc@nsistency of approach to
disciplinary matters and in providing advice inatén to processes and procedures.



Whilst the current supporting guidance to the tn&ls and the magistrates rules
highlight the advisory role that the OJC has iratieh to judicial complaints, the
working group considered that the regulations gshoclearly define the OJC's
responsibilities. This responsibility is set out riegulation 4(4) and 4(5) of the
instrument.

iv) The working group recommended the introductioh different procedures
according to the nature of the alleged miscondaciatilitate a more streamlined
process, particularly for less serious issues ataomduct. This recommendation was
amended slightly as a result of feedback from ttvesaltation process. Therefore,
following an investigation, where a recommendatfon disciplinary sanction is
recommended:

a) below removal or suspension from office - thdigial office holder will
receive a copy of the report of the findings andormemendation for
sanction, and have an opportunity to comment upenréport before it is
sent to the Lord Chancellor and the Lord Chief idastor final decision.
There will be no automatic right to a hearing butgquest may be made at
this stage and considered by the Lord Chancelldrtia@ Lord Chief Justice.
There will be no interim decision and no review pathge. The decision of
the Lord Chancellor and Lord Chief Justice willflrel.

b) removal or suspension from office - there vd an automatic right to
request that the matter be considered by a diseaipyli panel before the
recommendation is sent to the Lord Chancellor thedLord Chief Justice
for consideration; this will not be subject to aringest.

The disciplinary panel will be formed along theeknof the existing review
body panel (as referred to in paragraph 7.3 abdive)ll consider the matter
and prepare its report before it is referred to ltbed Chancellor and the
Lord Chief Justice for consideration. There will e interim decision and
no review body stage. The decision of the Lord CkHor and the Lord
Chief Justice will be final.

v) The detailed processes for handling complainéssat in the rules made by the
Lord Chief Justice with the agreement of the Lottacellor under regulation 7
of this instrument. Regulation 11, of the instrutngets out the details of how the
disciplinary panel should be formed. Where no recemdation for removal is
made but the Lord Chancellor and the Lord Chiefideonsider it appropriate to
remove the office holder concerned, the Lord ChHiedtice and Lord Chancellor
must refer the matter to a disciplinary panel fonsideration before a final
decision is made. This is reflected in regulatidmi the instrument.

vi) The current regulations preclude the investagainto the conduct of any office
holder who no longer holds office. In practice tmeans that if the office holder
resigns during the course of an investigation thecgss stops and there is no
formal finding of misconduct registered by the La@hancellor and the Lord
Chief Justice. The only exception to this is whie@ tesignation is made towards



the end of the process and the Lord Chancellor lsoxd Chief Justice have
written to the office holder indicating that thegeaminded to remove him or her
from office. In these circumstances a press notgeissued detailing the
circumstances of the resignation.

Under the new rules there will be no ‘minded to oesi letter from the Lord
Chancellor and the Lord Chief Justice. The workgmgup recognised however,
that there will be certain serious cases of misaohdwvhere it is felt that in the
interests of public confidence in the judiciarye thord Chancellor and the Lord
Chief Justice would wish to make a statement irati@h to a misconduct
investigation. This is particularly important whexgudge chooses to retire as it is
possible an application may be made by that judgeeturn to the bench to sit
part-time as a deputy.

The working group therefore considered that sharidoffice holder resign or
retire after receipt of a report recommending reahdwas been prepared by the
Nominated Judge, Tribunal President or Advisory @Guttee, the Lord Chief
Justice and Lord Chancellor should be invited tastter whether a finding of
misconduct should be made and a press statemeaetigsdicating that the office
holder would have been removed had they not redigneetired. This is reflected
in regulation 23 of the instrument.

vii) The remaining recommendations relating to fgrecess for handling conduct
complaints were accepted and are reflected in thlesrmade under this
instrument. This includes a summary process folliravith complaints that
would likely result in removal from office, such ascriminal conviction for
dishonesty. Full details of the working group’s aeunendations and the
subsequent evaluation can be foundnatv.judicialcomplaints.gov.uk

Consultation

7.8 In formulating the recommendations the workgngup reported regularly to the
Judges’ Council and the recommendations were published for theitety 12
week consultation period by the Office for Judidt@mplaints from February to
May 2012. There has been little public interesthwonly four members of the
public responding to the consultation. However oesges were received from each
of the associations representing the differentceffiolders, magistrates Advisory
Committees, individual judges, and officials invedvwith the judicial complaints
process. The full recommendations consultation owoui, and subsequent
evaluation may be found on the OJC website at wudicjalcomplaints.gov.uk

2 The Judges’ Council is a body broadly represergaif the judiciary as whole, which will inform amdvise the
Lord Chief Justice of England and Wales on matisreequested from time to time.



10.

* Consolidation

7.9 The instrument will replace the existing retjolas governing judicial discipline
and will be available to judicial office holderscamembers of the public via the
Office for Judicial Complaint’s website.

Consultation outcome

8.1  There has been ongoing consultation througiheudevelopment of the
recommendations, as the working group was compuoegpresentatives from
the range of judicial offices, representativestha public and officials. A public
consultation ran from 29 February to 23 May 2012.

8.2 Forty two organisations or individuals resgead to the public consultation. The
majority of responses were on behalf of the judiyciith only four responses
from members of the public.

8.3 An evaluation of the consultation was pghiid in September 2012 with details of
how the recommendations would be amended as atrefuhe comments
received. Two main areas were amended as a rdghk éeedback received from
the consultation:

)] where a disciplinary sanction is recommended tligcial office holder
will receive a copy of the report and recommendetefore it is sent to
the Lord Chancellor and the Lord Chief Justicedansideration.

i) where there is a recommendation for removal or enspn from office,
the right to a disciplinary panel will not be sulijgéo a merit test.

8.4 The working group members and the Judidgpointment and Conduct
Ombudsman have been consulted in the drafting #évwe nules and regulations.
The Lord Chief Justice for England and Wales, thedlPresident of the Court of
Session and the Lord Chief Justice for Northerdaih@ were also consulted
during the drafting period and have indicated they content with the proposed
new Regulations.

Guidance

9.1 The OJC provides advice and guidance to théigpahd judicial office holders
through its website and leaflets which will be anesh to reflect the changes
brought about by this instrument.

I mpact

10.1 There is no impact on private business owtientary sector as this instrument
relates only to the administration of judicial cdaipts.

10.2 The impact on the public sector is limitedttie Office for Judicial Complaints,
judges, and magistrates’ Advisory Committees, d&llwthom have been fully



11.

12.

13.

engaged with the development of the proposed ndes rand regulations. The
instrument will provide for more efficient admimation of the disciplinary
process.

10.3 An Impact Assessment has not been preparedisanstrument.

Regulating small business

11.1 The legislation does not apply to small bessn

Monitoring & review

12.1 The instrument will enable the complaints pescto operate more efficiently and
effectively. The operation of the new regulatiomsl aules will be subject to an
internal review after 12 months and the legislatitay be amended accordingly.

Contact

Judy Anckorn at the Office for Judicial Complaiiis: 020 3334 0145 or email:
inbox@ojc.gsi.gov.ulcan answer any queries regarding the instrument.




