Mental Health (Amendment)
(Scotland) Act 1983

1983 CHAPTER 39

An Act to amend the Mental Health (Scotland) Act
1960; and for connected purposes.  [13th May 1983]

with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, as follows:—

BB IT ENACTED by the Queen’s most Excellent Majesty, by and

Mental Welfare Commission for Scotland

1.—(1) In subsection (2) of section 2 of the principal Act Constitution
(which makes provision as to the composition of the Mental of Mental

Welfare Commission for Scotland)— ggﬁfssion

(@) for the word “seven” there shall be substituted the and .
word “ten”; rimur;eratlon
etc. o
(b) the words “ and not more than eleven ” shall cease t0O members.
have effect ; and
(¢) for the words “ one woman » there shall be substituted
the words * three women ”.

(2) In subsection (3) of the said section 2 of the principal Act
(which makes provision as to the quorum of the Mental Welfare
Commission for Scotland) for the word “ Four ” there shall be
substituted the word * Five .

(3) After subsection (4) of the said section 2 of the principal
Act (which makes provision as to the appointment of Mental
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1978 c. 29.

Duties of
Mental
Welfare
Commission.
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Welfare commissioners by Her Majesty on the recommendation
of the Secretary of State) there shall be inserted the following
subsection—
“ (4A) Before making a recommendation under subsec-
tion (4) of this section the Secretary of State shall consult
such bodies as appear to him to be concerned.”.

(4) For subsections (7) and (7A) of the said section 2 of the
principal Act (which empower the Secretary of State to pay
remuneration and allowances to commissioners, and defray ex-
penses, of the Mental Welfare Commission for Scotland) there
shall be substituted the following subsections—

“(7) The Mental Welfare Commission may—
(@) pay to the said commissioners such remuneration ;
and

(b) make provision for the payment of such pensions,
allowances or gratuities to or in respect of the
said commissioners,

as the Secretary of State may, with the approval of the
Treasury, determine; and such determination may make
different provision for different cases or different classes of
case.

(7A) The following provisions of the National Health
Service (Scotland) Act 1978 shall apply to the Mental
Welfare Commission as they apply to a Health Board, that
is to say—

(a) sections 85(1), (2A), (4) and (6) (which contain pro-
visions as to expenditure being met by the Sec-
retary of State) ;

(b) sections 85A(1) and (3) (which impose financial
duties) ; and

(c) section 86 (which provides for the auditing and
examination of accounts).

(7B) The Secretary of State may provide for the Mental
Welfare Commission such officers and servants and such
accommodation as the Commission may require.”.

2. In section 4 of the principal Act (which makes provision
as to the functions and duties of the Mental Welfare Commis-
sion)—

(@) in subsection (2) after paragraph (b) there shall be in-
serted the following paragraph—
“ (bb) in any case where—
(i) the authority for the detention of a patient
(A) has been renewed for a period of
one or two years under section 39(2)(b)
of this Act ; and
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(B) is renewed for a further period of
one year under that section ; and
(i) the patient has not, during the period re-
ferred to in sub-paragraph (iMA) of this
paragraph—
(A) appealed to the sheriff under sec-
tion 39(7) of this Act; or

(B) been visited by the Mental Welfare
Commission under paragraph (b) of this
subsection,
to visit the patient before the expiry of the period of
one year referred to in sub-paragraph ()(B) of this
paragraph, unless the patient has previously been dis-
charged, and on any such visit to afford an oppor-
tunity, on request, for private interview to any such
patient ; ”” and
(b) for subsection (6) there shall be substituted the following
subsections—

“ (6) It shall be the duty of the Mental Welfare
Commission—

(@) to advise the Secretary of State, a Health
Board or a local authority on any matter
arising out of this Act which has been
referred to the Commission by the Secretary
of State, the Health Board, or the local
authority, as the case may be ; and

(b) to bring to the attention of the Secretary
of State, a Health Board, a local authority
or any other body any matter concerning
the welfare of any persons who are suffer-
ing from mental disorder which the Com-
mission consider ought to be brought to
his or their attention,

(6A) The Mental Welfare Commission shall in
1985 and in every year thereafter publish a report
on their activities; and copies of each such report
shall be submitted by the Commission to the Secre-
tary of State who shall lay copies before Parliament.

(6B) Where, in the course of carrying out any
of their functions, the Mental Welfare Commission
form the opinion that any patient who is—

(a) liable to be detained in a hospital ; and

(b) either a restricted patient within the mean-
ing of section 60A of this Act or a person
mentioned in section 60E(l) or (2) of
this Act
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should be discharged, it shall be their duty to
recommend accordingly to the Secretary of State.”.

Power of 3.—(1) In subsection (7) of the said section 4 of the principal
Mental Act—

Welfare .

Commission (a) after the word “ appoint ” there shall be inserted “—
to appoint @”:

persons to *

make (b) after the word “ Act ” there shall be inserted the words

enquiries or
chair ’ . ..
committees of (b) a person, not being a commissioner—

commissioners. (i) to make by himself ; or
(i) to act as Chairman of any committee of
commissioners appointed under paragraph
(a) of this subsection to make
any enquiry which they are obliged to make under -
subsection (2){(a) of this section ”.

(2) After the said subsection (7) there shall be added the
following subsection—

“(7A) A person appointed under subsection (7)(b) of
this section shall be—

(@) an advocate ; or
(b) a solicitor
of not less than five years standing.”.

Appointment 4. After section 5 of the principal Act there shall be inserted

etc. of staff _
by Mental the following section

Welfare “Appoint- SA. The Mental Welfare Commission may—

f el ment and .
Commission. 1 ovment of (a) appoint officers and servants on such terms

staff. as to remuneration and conditions of ser-
vice ; and
(b) make provision for the payment of —
(i) such remuneration to—
(A) any person appointed under sec-
tion 4(7)(b) of this Act; and
(B) any medical practitioner or
other person appointed for the
purposes of the provisions
mentioned in section 93B(2) of
this Act; and
(i) such pensions, allowances or gra-
tuities to or in respect of any officers,
servants, persons and medical practi-
tioners appointed under paragraph (a)
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or as mentioned in paragraph (b)(i) of
this section,
as the Secretary of State may, with the
consent of the Treasury determine ; and
such determination may make different
provision for different cases or different
classes of case.”.

Definition of * mental disorder

861

§.—(1) For references in the principal Act to mental de- Definition of

ficiency there shall be substituted references to mental handicap. ‘

(2) Section 6 of the principal Act (which defines “ menml
disorder **) shall be renumbered as subsection (1) of that section
and after that subsection (as so renumbered) there shall be
inserted the following subsection—

““(2) No person shall be treated under this Act as suffer-
ing from mental disorder by reason only of promiscuity or
other immoral conduct, sexual deviancy or dependence on
alcohol or drugs.”.

(3) In section 96 of the principal Act (which makes provision
as to the protection of female defectives)—

(a) for the words “a defective ” in each place where they
occur there shall be substituted the words “ protected
by the provisions of this section ”;

(b) after subsection (6) there shall be inserted the following
subsection—

“{6A) A woman is protected by the provisions
of this section if she is suffering from a state of
arrested or incomplete development of mind which
includes significant impairment of intelligence and
social functioning > ; and

(¢) in subsection (7) the definition of * defective * and the
word “and” which follows it shall cease to have
effect.

After-care

mental
sorder *

6. After section 7 of the principal Act there shall be inserted Provision of

the following section—
* Provision 7A.—(1) It shall be the duty of a local authority

:&er,care to provide after-care services for any persons who

services. are or have been suffering from mental disorder.

(2) In providing after-care services under sub-
section (1) of this section a local authority shall
co-operate with such health board or boards and such

after-care

services.
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voluntary organisations as appear to the local auth-
ority to be concerned.

(3) The duty imposed by this section is without
prejudice to any other power or duty which a local
authority may have in relation to the provision of
after-care services.”.

Mental health officers

Appointment 7.—(1) After section 7A of the principal Act there shall be

and functions  ;serted the following section—

health “Appoint- 7B.—(1) A local authority shall appoint a suffi-

officers. ment of cient number of persons for the purpose of dis-
health charging in relation to their area the functions of
officers. mental health officers under this Act.

(2) Any officer appointed by a local authority to
act as a mental health officer after the date of
1973 c. 63. coming into force of section 64(4) of the Local
Government (Scotland) Act 1973 (that is to say,
16th May 1975) but before the coming into force
of section 7 of the Mental Health (Amendment)
(Scotland) Act 1983 shall be deemed to have been
appointed under subsection (1) of this section as if
that subsection and section 64(5)(bb) of the said
Act of 1973 had come into force on 16th May
1975.

(3) On and after a day appointed by the Secretary
of State by order, no person shall be appointed to
act as a mental health officer under subsection (1)
of this section unless he is approved by the local
authority as having competence in dealing with per-
sons who are suffering from mental disorder ; and
before appointing a person to act as a mental health
officer, a local authority shall—

(a) ensure that the person has such qualifica-
tions, experience and competence in deal-
ing with persons who are suffering from
mental disorder ; and

(b) have regard to such other matters,
as the Secretary of State may direct.

(4 No person appointed to act as a mental
health officer before the appointed day shall con-
tinue so to act on or after the appointed day unless—

(@ he is approved by the local authority as
having competence in dealing with per-
sons who are suffering from mental dis-
order ; and
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(b) the local authority are satisfied that he has
such qualifications, experience and com-
petence in dealing with persons who are
suffering from mental disorder as the Secre-
tary of State may direct.”

(2) Section 64(5) of the Local Government (Scotland) Act 1973 1973 c. 65.
(which provides for the continued existence of certain specific
officers of local authorities) shall be amended by the insertion
of the following paragraph after paragraph (b) thereof—
“ (bb) section 7B of the Mental Health (Scotland) Act 1960 1960 c. 61.
(mental health officers) ; ”.

(3) In section 26 of the principal Act (which makes provision
as to applications for admission to hospital or for guardianship)—

(@) after subsection (1) there shall be inserted the following
subsection—

“ (1A) It shall be the duty of a local authority,
if so required by the nearest relative of a patient
residing in their area, to direct a mental heaith
officer as soon as practicable to take the patient’s
case into consideration with a view to making an
application for admission or a guardianship appli-
cation in respect of the patient; and if in any such
case that officer decides not to make an application
he shall inform the nearest relative of his reasons
in writing.” ;

(b) in subsection (2) after the words *“ guardianship applica-
tion ” there shall be inserted the words * —

(@) to interview the patient within the period of
fourteen days ending with the date on which
the proposed application is submitted to the
sheriff for his approval and, in the case of
an application for admission, to satisfy him-
self that detention in a hospital is, in all the
circumstances of the case, the most appro-
priate way of providing the care and medi-
cal treatment of which the patient stands
in need ; and

®”;

(¢) in subsection (3)—

@ for the words “ A person ” there shall be sub-
stituted the words *“ The nearest relative of the
patient ” ; and

(ii) for the words “ that person ™ there shall be
substituted the word “ he ” ; and
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(d) after the said subsection (3) there shall be added the
following subsections—
“ (4 A mental health officer shall make an appli-
cation for admission in respect of a patient where—

(@ he has received the two medical recommend-
ations required for the purposes of such an
application ; and

(b) he has been requested to do so by a medical
practitioner who gave one of the medical
recommendations,

and the application shall include—

() a statement of the mental health officer’s
opinion as to whether or not the applica-
tion should be granted ; and

(ii) a statement of the grounds on which that
opinion is based.

(5) An application under this section by a mental
health officer may be made outside the area of the
local authority by whom he is appointed.”.

(4) In subsection (2) of section 29 of the principal Act (which
makes provision for notification of compulsory admission of a
patient to a hospital or of his compulsory reception into guard-
ianship)—

(@) after the word * notify ” there shall be inserted “—
(@”; and
(b) after the word * reception >, where it first occurs, there
shall be inserted the words “ ; and
(b) in the case of an admission to a hospital, the
local authority for the area in which the hospital is
situated (except where the admission is in pursuance
of an application made by a mental health officer
appointed by that authority) ”.

(5) After the said subsection (2) there shall be inserted the
following subsection—

“ (2A) It shall be the duty of a local authority, on being
notified under subsection (2) of this section, to arrange for
a mental health officer as soon as practicable and, in any
event, not later than seven days before the expiry of the
period of twenty-eight days beginning with the day on
which the patient was admitted to a hospital—

(@) to interview the patient whose admission has been
notified to them ; and
(b) to provide the responsible medical officer and the
Mental Welfare Commission with a report on the
patient’s social circumstances
unless be has done so under section 32A(5) of this Act
within the previous twenty-eight days.”.
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Admission to and detention in hospital and guardianship

8.—(1) For subsections (1) and (2) of section 23 of the princi- Grounds for
pal Act (which provides for the admission to hospital or guardi- g‘c’lﬁ%‘gi’g’t’ o
anship of certain patients) there shall be substituted the follow- j,¢ita] or

ing subsection— guardianship

“ Grounds for hospital admission

Ilfagfnts 23.—(1) A person may, in pursuance of an appli-
liable to be  cation for admission under section 24(1) of this Act,
hospital. be admitted to a hospital and there detained on the

grounds that—

(@) he is suffering from a mental disorder of a
nature or degree which makes it appro-
priate for him to receive medical treatment
in a hospital ; and

(b) in the case where the mental disorder from
which he suffers is a persistent one mani-
fested only by abnormally aggressive or
seriously irresponsible conduct, such treat-
ment is likely to alleviate or prevent a de-
terioration of his condition ; and

(¢) in the case where the mental disorder from
which he suffers i3 a mental handicap, the
handicap comprises—

(i) severe mental impairment ; or

(i) mental impairment, where such
treatment is likely to alleviate or prevent
a deterioration of his condition ; and

(d) it is necessary for the health or safety of
that person or for the protection of other
persons that he should receive such treat-
ment and it cannot be provided unless he
is detained under this Part of this Act.”.

(2) In section 24(2) of the principal Act (under which admis-
sion applications are to be founded on medical recommendations
based on certain statements as to the patient’s condition) for
paragraphs (b) and (c) there shall be substituted the follow-
ing paragraph— “; and

(b) a statement as to which of the grounds set out in
section 23(1) of this Act apply in relation to the
patient.”.

(3) In section 25 of the principal Act (which makes provision
as to the guardianship of patients)—

(@) in subsection (1) after the word * patient” there shall
be inserted the words “ who has attained the age of
16 years " ; and

Part 1 2E
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(b) after the said subsection (1) there shall be inserted
the following subsection—
“ (1A) A guardianship application may be made in
respect of a patient on the grounds that—

(@) he is suffering from a mental disorder of a
nature or degree which warrants his recep-
tion into guardianship ; and

(b) it is necessary in the interests of the welfare
of the patient that he should be so
received.” ; and

(c) for subsection (4) there shall be substituted the follow-
ing subsection—

“ (4) A guardianship application shall be founded
on and accompanied by two medical recommenda-
tions in the prescribed form and a recommendation
by a mental health officer in such form ; and

(a) each medical recommendation shall in-
clude—

(i) a statement of the form of mental
disorder from which the patient is suffer-
ing being mental illness or mental handi-
cap or both ; and

(i) a statement that the ground set
out in subsection (1A)(a) of this section
applies in relation to the patient,

being statements of opinion, together with
{.,he f(;irounds on which those statements are
ased ;

(b) the recommendation by the mental health
officer shall include—

(i) a statement, being a statement of
opinion, that the ground set out in sub-
section (1A)(b) of this section applies in
relation to the patient, together with the
gr?iunds on which the statement is based ;
an

(ii) a statement as to whether he is
related to the patient and of any pecu-
niary interest that he may have in the
r;g:eption of the patient into guardian-
ship.”.

(4) Sections 40 and 44(1) of the principal Act (which relate to
the detention and guardianship of patients who attain the age

of 25 years during detention or guardianship) shall cease to
have effect.
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9.—(1) Section 27 of the principal Act (which makes pro- Medical
vision as to medical recommendations required for applications) recom-
shall be renumbered as subsection (1) of that section and— mendations.

(@) in paragraph (a) for the words *“ at an interval of not
more than seven days” there shall be substituted the
words “, in which case not more than five days must
have elapsed between the days on which the separate
examinations took place,” ; and

(b) in paragraph (c) after the word “ and ” there shall be
inserted the words “, subject to subsection (2) of this
section,”.

(2) After the said subsection (1) (as so renumbered) there shall
be added the following subsections—

“ (2) Notwithstanding the provisions of paragraph (c) of
subsection (1) of this section, both medical recommenda-
tions may be given by practitioners on the staff of the hospi-
tal named in the application where—

(@) compliance with the said paragraph (c) would result
in a delay involving serious risk to the health or
safety of the patient or to the safety of other
persons ;

(b) one of the practitioners giving the recommendations
works at the hospital for less than half the time
which he is bound by contract to devote to work
in the health service ; and

(¢) if one of the practitioners is a consultant, the other
does not work (whether at the hospital or else-
where) in a grade in which he is under that con-
sultant’s directions.

(3) For the purposes of this section a general practitioner
who is employed part-time in a hospital shall not be re-
garded as a practitioner on its staff.”.

10. For subsection (3) of section 29 of the principal Act Duty of
(which makes provision as to a medical review within the fourth mfgdlca:
week after admission into hospital or reception into guardianship) G itz oo
there shall be substituted the following subsection— patient,

“ (3) Where a patient has been admitted as aforesaid it
shall be the duty of the responsible medical officer—
(@) within the period of seven days ending on the
twenty-eighth day after his admission—
(i) to examine the patient or to obtain from
another medical practitioner a report on the
condition of the patient ; and

2E2
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(ii) to consult such other person or persons
who appear to him to be principally concerned
with the patient’s medical treatment ; and

(b) if the responsible medical officer is satisfied, as a
result of the examination or report, that—

(i) the patient is not suffering from mental
disorder of a nature or degree which makes it
appropriate for him to be liable to be detained
in a hospital for medical treatment ; or

(ii) it is not necessary for the health or safety
of the patient or for the protection of other
persons that he should receive such treatment,

to order the discharge of the patient ; or

(c) if the responsible medical officer does not order the
discharge of the patient, so to inform the Mental
Welfare Commission, the nearest relative of the
patient, the local authority and the board of man-
agement concerned.”.

Effect of 11. In subsection (4) of the said section 29 of the principal

guardianship  Act (which makes provision as to the effects of guardianship ap-

applications.  plications) for the words from “all such powers ” to the end
of the subsection there shall be substituted the words “ the
following powers—

(@) power to require the patient to reside at a place speci-
fied by the authority or person named as guardian ;

(b) power to require the patient to attend at places and
times so specified for the purpose of medical treatment,
occupation, education or training ;

(c) power to require access to the patient to be given, at
any place where the patient is residing, to any medical
practitioner, mental health officer or other person so
specified.”.

Amendment 12. In section 31 of the principal Act (which makes pro-

of law vision for emergency admission to hospital)—
2",,‘,2‘;;‘5,‘;; (@) in subsection (1) for the words from “ him ” to the end

admissions. of the subsection there shall be substituted the words
“his health or safety or for the protection of other
persons, that he should be admitted to a hospital, but
that compliance with the provisions of this Part of this
Act relating to an application for admission before the
admission of the patient to a hospital would involve
undesirable delay.” ;
(b) in subsection (2) the words from “ Except  to “ refers ”
shall cease to have effect ;
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(¢) in subsection (3) for the words “ seven days ” there shall
be substituted the words “ seventy-two hours from the
time of his admission *’;

(d) in subsection (5) after the word * patient” where it
occurs for the second time there shall be inserted the
words “, the Mental Welfare Commission > ; and

(e) at the end there shall be added the following sub-
section—

“(6) A patient who has been detained in a hospi-
tal under this section shall not be further detained
under this section immediately after the expiry of the
period of detention.”.

13. Section 32 of the principal Act (which makes provision Power to
as to the detention of patients already in hospital) shall be detain
renumbered as subsection (1) of that section and after that sub- Patients

section (as so renumbered) there shall be inserted the following ﬁ‘;:;{{i,}“

subsections—

“(2) If, in the case of a patient who is already in a
hospital receiving treatment for mental disorder and who
is not liable to be detained therein under this Part of
this Act, it appears to a nurse of the prescribed class—

(a) that the patient is suffering from mental disorder
to such a degree that it is necessary for his health
or safety or for the protection of other persons for
him to be immediately restrained from leaving
the hospital ; and

(b) that it is not practicable to secure the immediate
attendance of a medical practitioner for the pur-
pose of making an emergency recommendation,

the patient may be detained in the hospital for a period of
two hours from the time when he was first so detained or
until the earlier arrival at the place where the patient is
detained of a medical practitioner having power to make an
emergency recommendation.

(3) Where a patient is detained under subsection (2) of
this section the nurse shall as soon as possible record in
writing—

(@) the facts mentioned in paragraphs (a) and (b) of the
said subsection (2) ;
(b) the fact that the patient has been detained ; and
(c) the time at which the patient was first so detained.
(4) A record made by a nurse under subsection (3) of

this section shall, as soon as possible after it is made, be
delivered by the nurse, or by a person authorised by the

2E3
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nurse in that behalf, to the board of management of the
hospital ; and a copy of the record shall, within 14 days
of the date on which the board of management received
it, be sent by them to the Mental Welfare Commission.

(5) A patient who has been detained in a hospital under
subsection (2) of this section shall not be further detained
thereunder immediately after the expiry of that period of
detention.

(6) In subsection (2) of this section * prescribed ” means
prescribed by an order made by the Secretary of State.”.

Short term 14. After section 32 of the principal Act there shall be
detention. inserted the following section—

“ Short term
detention.

32A.—(1) Where a patient is admitted to a hos-
pital in pursuance of section 31 of this Act he may
be detained in that hospital after the expiry of the
period of seventy-two hours referred to in subsection
(3) of that section if—

(a) a report on the condition of the patient has
been furnished to the board of manage-
ment of the hospital ; and

(b) where practicable, consent to the continued
detention has been given by the nearest
relative of the patient or by a mental health
officer.

(2) The report referred to in subsection (1)@ of
this section shall satisfy the following requirements—

(@) such report shall be given by a medical prac-
titioner approved for the purposes of section
27(1)(b) of this Act who has personally
examined the patient and shall include a
statement that in the opinion of the medical
practitioner—

(i) the patient is suffering from mental
disorder of a nature or degree which
makes it appropriate for him to be de-
tained in a hospital for at least a limited
period ; and

(ii) the patient ought to be so detained
in the interests of his own health or
safety or with a view to the protection
of other persons ;

(b) where consent to the continued detention has
not been obtained such report shall include
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a statement of the reasons for not obtaining
such consent ; and

(c) the requirement set out in section 27(1){e)
of this Act.

(3) Subject to subsection (6) of this section, where
a report is duly furnished under subsection (1) of this
section the authority for the detention of the patient
shall be thereby renewed for a further period of
twenty eight days from the expiry of the period of
seventy two hours referred to in the said subsection
(1.

(4) Where a patient is detained in a hospital in
pursuance of this section, the board of management
of the hospital shall so inform—

(a) the Mental Welfare Commission ;

(b) where practicable, the nearest relative of the
patient (except where the nearest relative
has consented under subsection (1)(b) of
this section) ; and

(c) the local authority (except in a case where
a mental health officer appointed by that
local authority has consented under subsec-
tion (1)(b) of this section)

not later than seven days after the patient was
detained.

(5) It shall be the duty of a local authority, on
being informed under subsection (4) of this section of
the admission of a patient, to arrange for a mental
health officer, as soon as practicable and, in any
event, not later than 7 days before the expiry of the
period of 28 days referred to in subsection. (3) of this
section—

(a) to interview the patient ; and

(b) to provide the responsible medical officer
and the Mental Welfare Commission with a
report on the patient’s social circumstances.

(6) Any patient may, within the period for which
the authority for his detention is renewed by virtue
of a report furnished in respect of him under this
section, appeal to the sheriff to order his discharge
and the provisions of section 39(8)(a) of this Act
shall apply to that appeal as they apply to an appeal
under section 39(7) of this Act.

(7) A patient who has been detained in a hospital
under this section shall not be further detained under

2E4
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this section nor detained under section 31 of this
Act immediately after the expiry of the period of
detention under this section.”.

Leave of 15.—(1) In subsection (3) of section 35 of the principal Act
absence and  (which makes provision as to the custody of a patient on leave
ggg‘;ﬁts of absence) at the end there shall be added the words * or, if
without the patient is required in accordance with conditions imposed on
leave. the grant of leave of absence to reside in another hospital, of

any officer on the staff of that other hospital.”.

(2) In section 36 of the principal Act (which makes provision
as to the return and re-admission of patients absent without
leave)—

(a) after subsection (1) there shall be inserted the following
subsection—

“(1A) Where the place referred to in paragraph
(o) of subsection (1) of this section is a hospital other
than the one in which the patient is for the time
being liable to be detained, the references in that
subsection to an officer on the staff of the hospital
and to the board of management of the hospital shail
respectively include references to an officer on the
staff of the first-mentioned hospital and to the board
of management of that hospital.” ;

(b) in subsection (3) for the words from *following
period ” to * twenty-eight days ; ” there shall be substi-
tuted the words “ period of twenty-eight days beginning
with the first day of his absence without leave * ; and

(c) at the end there shall be added the following subsec-
tion—
“(4) A patient shall not be taken into custody
under this section if the period for which he is liable
to be detained is that specified in section 31(3), 32(2)
or 32A(3) of this Act and that period has expired.”.

Duration of 16. In section 39 of the principal Act (which makes provision

authority for ; : : . . .
detention ang 25 to the duration of authority for detention and guardianship)—

guardianship. (@) in subsection (1) for the words “ one year > there shall
be substituted the words “ six months **;
(b) in subsection (2)—
(i) for the words “ one year ” there shall be substi-
tuted the words “ six months ” ; and
(i) for the words “ two years ” in both places where
they occur there shall be substituted the words * one
Year kL) ;
(c) for subsection (3) there shall be substituted the following
subsection—
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“ (3) Within the period of two months ending on
the day when a patient who is liable to be detained
in a hospital under this Part of this Act would cease
to be so liable under this section in default of the
renewal of the authority for his detention, it shall be
the duty of the responsible medical officer—

(@) to examine the patient or to obtain from
another medical practitioner a report on the
condition of the patient ; and

(b) to consult such other person or persons who
appear to him to be principally concerned
with the patient’s medical treatment,

and thereafter to assess the need for the detention
of the patient to be continued ; and if it appears to
him that the grounds set out in section 23(1) of this
Act apply to the patient he shall furnish to the board
of management of the hospital where the patient is
liable to be detained and to the Mental Welfare
Commission a report to that effect in the prescribed
form, along with the report first mentioned if such a
report has been obtained.” ;

(d) for subsection (4) there shall be substituted the follow-
ing subsection—

“ (4) Within the period of two months ending with
the day on which a patient who is subject to guard-
ianship under this Part of this Act would cease
under this section to be so liable in default of the
renewal of the authority for his guardianship, it
shall be the duty—

(a) of the responsible medical officer to ex-
amine the patient or to obtain from an-
other medical practitioner a report on the
condition of the patient ; and, if it appears
to him that the ground set out in section
25(1A)(a) of this Act continues to apply in
relation to the patient, to furnish to such
mental health officer as the local authority
concerned may direct a report to that effect
in the prescribed form along with the re-
port first mentioned if such a report has
been obtained ; and

(b) of that mental health officer to consider
whether the ground set out in section
25(LAXb) of this Act continues to apply
in relation to the patient and, if it appears
to him that it does continue so to apply. to
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furnish to the local authority concerned
and to the Mental Welfare Commission a
report to that effect in the prescribed form
along with the report or reports furnished
to him under paragraph (a) of this subsec-
tion.”

(e) in subsection (7) the words “ who has attained the age

of sixteen years  shall cease to have effect ; and

() at the end there shall be added the following subsec-
tion—

“(8) Where an appeal is made to the sheriff by a
patient under subsection (7) of this section, the
sheriff shall order the discharge of the patient—

(@) in a case where the patient is liable to be
detained in a hospital, if he is satisfied
that—

(i) the patient is not at the time of the
hearing of the appeal suffering from men-
tal disorder of a nature or degree which
makes it appropriate for him to be liable
to be detained in hospital for medical
treatment ; or

(i) it is not necessary for the health
or safety of the patient or for the protec-
tion of other persons that he should
receive such treatment ;

(b) in a case where the patient is subject to
guardianship, if he is satisfied that—

(i) the patient is not at the time of the
hearing of the appeal suffering from
menta] disorder of a nature or degree
which warrants his remaining under
guardianship ; or

(ii) it is not necessary in the interests
of the welfare of the patient that he
should remain under guardianship.”.

Discharge of 17. In section 43 of the principal Act (which makes pro-
patients. vision for the discharge of patients)—
(a) for subsection (2) there shall be substituted the follow-
ing subsections—

(2) The responsible medical officer or the Mental
Welfare Commission shall make an order for dis-
charge in respect of a patient where he is or they
are satisfied—

(a) in the case of a patient liable to be detained
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in a bhospital under this Part of this Act,
that—

(i) he is not suffering from mental dis-
order of a nature or degree which makes
it appropriate for him to be liable to be
detained in a hospital for medical treat-
ment ; or

(ii) it is not necesary for the health or
safety of the patient or for the protection
of other persons that he should receive
such treatment ;

(b) in the case of a patient subject to guardian-
ship, that he is not suffering from mental
disorder of a nature or degree which war-
rants his remaining under guardianship.

(2A) The local authority concerned or the Mental
Welfare Commission shall make an order for dis-
charge in respect of a patient subject to guardianship
where they are satisfied that it is not necessary in
the interests of the welfare of the patient that he
should remain under guardianship.” and

(b) in subsection (3) after the word “ section ™ there shall
be inserted “ 32A,”.

18.—(1) In subsection (5) of section 43 of the principal Act GFOUﬂdg_fOY
(which provides that the responsible medical officer shall furnish ‘g;tg‘:;e:t‘% .
a report in any case where he does not consent to the discharge discharge of
of a patient by the board of management of a hospital or the patient.

local authority)
(a) the words * or by the local health authority concerned ”

and “or, as the case may be, to that authority ”, shall
cease to have effect ; and

(b) for the words from * the patient cannot > to the end of
the subsection there shall be substituted the words
“ the grounds set out in section 23(1) of this Act apply
in relation to the patient.”.

(2) In subsection (2) of section 44 of the principal Act (which
provides in relation to the discharge of a patient by the nearest
relative that the responsible medical officer may furnish a report)

(a) the words “ or subject to guardianship ”, “or, as the
case may be to the local authority concerned” and
“ or, as the case may be, to that authority  shall cease
to have effect ; and

(b) for the words from “ the patient * where they first occur
to “ or to himself ”* there shall be substituted the words
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*“the grounds set out in section 23(1) of this Act apply
in relation to the patient”.

() After subsection (2) of the said section 44 there shall
be inserted the following subsection—

“(2A) An order for the discharge of a patient who is sub-
ject to guardianship shall not be made by his nearest rela-
tive except after giving not less than fourteen days’ notice
in writing to the local authority concerned ; and within that
period—

(a) if it appears to the local authority that the ground
set out in section 25(1A)(b) of this Act continues
to apply in relation to the patient they shall in-
form the responsible medical officer of the notice
given by the nearest relative ; and

(d) if it appears to the responsible medical officer that
the ground set out in section 25(1A)(a) of this Act
continues to apply in relation to the patient he
shall inform the local authority ; and

(c) the local authority shall inform the nearest rela-
tive of the views taken by them and by the re-
sponsible medical officer,

and in that event—

() any order for the discharge of the patient
made by that relative in pursuance of the notice
shall cease to have effect ; and

(ii) no further order for the discharge of the
patient shall be made by that relative during
the period of six months beginning with the
date on which that relative is so informed.”.

19. In section 45 of the principal Act (which defines “ rela-
tive > and “ nearest relative ?)—

(@) in subsection (1) for paragraphs (c) and (d) there shall
be substituted the following paragraph—
“ (¢) father or mother ;”;
(b) in subsection (4) for paragraph (a) there shall be sub-
stituted the following paragraph—

“(a) in the case of a patient ordinarily resident
in the United Kingdom, the Channel Islands or the
Isle of Man, is not so resident ; or ” ; and

(c) after subsection (6) there shall be inserted the following
subsection—

“(7) A person, other than a relative, with whom
the patient ordinarily resides (or, if the patient is for
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the time being an in-patient in a hospital, last
ordinarily resided before he was admitted), and with
whom he has or had been ordinarily residing for a
period of not less than five years, shall be treated for
the purposes of this Part of this Act as if he were a
relative but—

(a) shall be treated for the purposes of sub-
section (3) of this section as if mentioned
last in subsection (1) of this section ; and

(b) shall not be treated by virtue of this sub-
section as the nearest relative of a married
patient unless the husband or wife of the
patient is disregarded by virtue of para-
graph (b) of subsection (4) of this section.”,

877

20. In section 51 of the principal Act (which inter alia makes Visiting and

provision for visiting and examination of patients for the purpose
of advising whether an appeal should be made to the sheriff
in certain cases)—

(@) in subsection (1)—

(@) for the words “ in respect of a report under sec
tion thirty-nine, section forty or section forty-four ™
there shall be substituted the words * under this Part
of this Act”; and

(ii) for the words “the said sections ” there shall
be substituted the words * sections 32A, thirty-nine
forty-four ™ ;

(b) for subsection (2) there shall be substituted the following
subsection—

“(2) An appeal under this Part of this Act shall be
made by way of summary application to a sheriff
of the sheriffdom—

(@) within which the patient is resident at the
time when the appeal is made ; or
(b) where the patient is a resident patient in a
hospital at the time when the appeal is
mt:‘clie. within which the hospital is situ-
ated.” ;
(c) in subsection (3)—

(i) for the words “such an appeal as aforesaid ”
there shall be substituted the words “ any appeal to
the sheriff under this Part of this Act ” ; and

(i) after the words *“ of such an appeal,” there
shall be inserted the words “or of advising the
nearest relative of any such patient as to the exercise

examinations
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of any power to order the discharge of the patient,” ;
and

(d) after the said subsection (3) there shall be inserted the
following subsection—

“ (3A) Any medical practitioner authorised for the
purposes of subsection (3) of this section to visit and
examine a patient may require the production of and
inspect any records relating to the detention or treat-
ment of the patient in any hospital.”.

21.—(1) After section 60 of the principal Act (power of court
to restrict discharge from hospital) there shall be inserted the
following sections—

*“ Right of 60A.—(1) In this section and in sections 60B to
appeal of  GOR of this Act—

restricted

patients etc. “ restricted patient” means a patient who is
subject to a restriction order or to a re-
striction direction ;

*“ relevant hospital order ” and “ relevant trans-
fer direction ”, in relation to a restricted
patient, mean the hospital order or trans-
fer direction by virtue of which he is liable
to be detained in a hospital.

(2) A restricted patient detained in a hospital may
appeal by way of summary application to a sheriff of
the sheriffdom within which the hospital in which
he is liable to be detained is situated—

(@) in the period between the expiration of six
months and the expiration of twelve months
beginning with the date of the relevant hos-
pital order or transfer direction ; and

(b) in any subsequent period of twelve months,
to order his discharge under section 60B or 60C of
this Act.

(3) The provisions of section 51(3) and (3A) of
this Act shall have effect in relation to an appeal
under sections 60A to 60E of this Act as they have in
relation to an appeal under Part IV of this Act.

Rizhtlof . 60B.—(1) Where an appeal to the sheriff is made
patients by a restricted patient who is subject to a restriction
subject to  order, the sheriff shall direct the absolute discharge

restriction  of the patient if he is satisfied—

ders.
oreers (a) that the patient is not, at the time of the
hearing of the appeal, suffering from men-
tal disorder of a nature or degree which
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makes it appropriate for him to be liable
to be detained in hospital for medical treat-
ment ; or

(b) that it is not necessary for the health or
safety of the patient or for the protection of
other persons that he should receive such
treatment ; and (in either case)

(c) that it is ot appropriate for the patient to
remain liable to be recalled to hospital for
further treatment.

(2) Where in the case of any such patient as is
mentioned in subsection (1) of this section the sheriff
is satisfied as to the matters referred to in paragraph
(a) or (b) of that subsection but not as to the matters
referred to in paragraph () of that subsection he
shall direct the conditional discharge of the patient.

(3) Where a patient is absolutely discharged under
subsection (1) of this section he shall thereupon
cease to be liable to be detained by virtue of the
relevant hospital order, and the restriction order shall
cease to have effect accordingly.

(4) Where a patient is conditionally discharged
under subsection (2) of this section—

(@) he may be recalled by the Secretary of State
under subsection (3) of section 61 of this
Act as if he had been conditionally dis-
charged under subsection (2) of that sec-
tion ; and

(b) he shall comply with such conditions Gf any)
as may be imposed at the time of discharge
by the sheriff or at any subsequent time by
the Secretary of State.

(5) The Secretary of State may from time to time
vary any condition imposed (whether by the sheriff
or by him) under subsection (4) of this section.

(6) Where a restriction order in respect of a
patient ceases to have effect after he has been con-
ditionally discharged under subsection (2) of this
section the patient shall, unless previously recalled,
be deemed to be absolutely discharged on the date
when the order ceases to have effect and shall cease to
be liable to be detained by virtue of the relevant
hospital order.

() The sheriff may defer a direction for the con-
ditional discharge of a patient until such arrange
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ments as appear to the sheriff to be necessary for
that purpose have been made to his satisfaction ;
and where by virtue of any such deferment no direc-
tion has been given on an appeal before the time
when the patient’s case comes before the sheriff on
a subsequent appeal, the previous appeal shall be
treated as one on which no direction under this
section can be given.

(8) This section is without prejudice to section
61 of this Act.

60C.—(1) Where an appeal to the sheriff is made
by a restricted patient who is subject to a restriction
direction, the sheriff—

(@) shall notify the Secretary of State if, in his
opinion, the patient would, if subject to a
restriction order, be entitled to be absolut-
ely or conditionally discharged under
section 60B of this Act; and

(b) if he notifies the Secretary of State that the
patient would be entitled to be condition-
ally discharged, may recommend that in
the event of the patient’s not being released
on licence or discharged under supervision
under subsection (2)(b)(i) or (ii) of this sec-
tion he should continue to be detained in a
hospital.

(2) If the sheriff notifies the Secretary of State—

(@) that the patient would be entitled to be abso-
lutely discharged, the Secretary of State
shall—

(i) by warrant direct that the patient
be remitted to any prison or other insti-
tution in which he might have been de-
tained if he had not been removed to
hospital, there to be dealt with as if he
had not been so removed ; or

(ii) exercise any power of releasing the
patient on licence or discharging the
patient under supervision which would
have been exercisable if the patient had
been remitted to any prison or other in-
stitution in which he might have been
detained if he had not been removed to
hospital ;
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(b) that the patient would be entitled to be
conditionally discharged, the Secretary of
State may—

(i) by warrant direct that the patient
be remitted to any prison or other insti-
stution in which he might have been de-
tained if he had not been removed to
hospital, there to be dealt with as if he
had not been so removed ; or

(i) exercise any power of releasing the
patient on licence or discharging the pa-
tient under supervision which would
have been exercisable if the patient had
been remitted to any prison or other
institution in which he might have been
detained if he had not been removed to
hospital ; or

(iii) decide that the patient should con-
tinue to be detained in a hospital,

and on his arrival in the prison or other institution
or, as the case may be, his release or discharge as
aforesaid, the transfer direction and the restriction
direction shall cease to have effect.

Further 60D.—(1) Where a restricted patient has been
considera-  gonditionally discharged under section 60B or
case of 61(2) of this Act and is subsequently recalled under

:ﬁndiﬁOn- section 61(3) of this Act to hospital he may, within
dis}::harged one month of the day on which he returns or is
patient. returned to hospital, appeal against such recall to
a sheriff of the sherifidlom in which the hospital
in which he is liable to be detained by virtue of the

warrant under the said section 61(3) is situated.

(2) Where a restricted patient has been condition-
ally discharged as aforesaid but is not recalled to
hospital he may appeal—

(@ in the period between the expiration of
twelve months and the expiration of two
years beginning with the date on which
he was conditionally discharged ; and

(b) in any subsequent period of two years,

to a sheriff of the sheriffdom in which he resides.

(3) If in any appeal under subsection (1) or (2)
of this section the sheriff is satisfied as mentioned
in section 60B(1) or (2) of this Act, he shall uphold
the appeal and—
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(@) where he is satisfied as mentioned in the
said section 60B(l), he shall direct the
absolute discharge of the patient ;

(b) where he is satisfied as mentioned in the
said section 60B(2), he shall direct, or (as
the case may be) continue, the conditional
discharge of the patient; and, in either
case, he may vary any condition to which
the patient is subject in connection with
his discharge or impose any condition
which might have been imposed in con-
nection therewith.

(4) Where a patient is absolutely discharged in an
appeal under subsection (1) or (2) of this section he
shall thereupon cease to be liable to be detained by
virtue of the relevant hospital order, and the re-
striction order shall cease to have effect accordingly.

60E.—(1) Sections 60A, 60B and 60D of this
Act shall apply to a person who—

(@) is subject to—
(i) a direction which by virtue of sec-
tion 64(3) of this Act; or
(ii) an order which by virtue of sec-
tion 174(4) of the Criminal Procedure
(Scotland) Act 1975,

has the like effect as a hospital order and a
restriction order ; or

(b) is treated as subject to a hospital order and
a restriction order by virtue of section 80(2)
of the Mental Health Act 1983 or section
79(2)(a) of this Act,

as they apply to a restricted patient who is sub-
ject to a restriction order and references in the
said sections 60A, 60B and 60D to the relevant
hospital order or restriction order shall be con-
strued as references to the direction under section
64(1) of this Act or the order under section 174(3)
of the Criminal Procedure (Scotland) Act 1975.

(2) Sections 60A to 60C of this Act shall apply
to a person who is treated as subject to a transfer
direction and a restriction direction by virtue of sec-
tion 80(2) of the Mental Health Act 1983 or section
79(2) @) of this Act as they apply to a restricted
patient who is subject to a restriction direction and
references in the said sections 60A and 60C to the
relevant transfer direction or the restriction direction
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shall be construed as references to the transfer direc-
tion or restriction direction to which that person is
treated as subject by virtue of the said section 80(2)
or 792)(a).”

22.—(1) An order under section 178 or 379 of the 1975 Restriction
Act (which sections empower the court to restrict an offender’s °r‘1"'.fstiand
discharge from hospital) shall be known as “ a restriction order ” Girections.
instead of as “an order restricting discharge” ; and a direction ;975 . 2
under section 67 of the principal Act (which empowers the T
Secretary of State to make a direction having the same effect
as such an order) shall be known as “a restriction direction ”
instead of as “ a direction restricting discharge.”.

(2) In each of sections 178(1) and 379(1) of the 1975 Act
after the words “ protection of the public ™ there shall be inserted
the words “ from serious harm .

(3) After section 60(3) of the principal Act (which among
other things sets out the restrictions to which a person to whom
a restriction order applies is subject) there shall be inserted the
following subsection—

“(3A) While a person is a restricted patient within the
meaning of section 60A of this Act or a person to whom
section 60E of this Act applies, the responsible medical
officer shall at such intervals (not exceeding one year) as the
Secretary of State may direct examine and report to the
Secretary of State on that person; and every report shall
contain such particulars as the Secretary of State may
require.”.

(4) In section 61(1) of the principal Act (which empowers the
Secretary of State to direct that restrictions on an offender’s
discharge from hospital shall cease to have effect) after the words
“ protection of the public” there shall be inserted the words
*“ from serious harm ”.

23, In subsection (3) of section 68 of the principal Act (which Continued
makes provision as to continued detention in hospital in certain getc“.:'?“ n
cases) after the word “ him ; ” there shall be inserted— ospiial.

“ (aa) making a probation order under section 183, 184,
384 or 385 of the said Act of 1975 in relation to him ; ”.

24, In section 69 of the principal Act (which among other Calculation
things makes provision for a direction restricting the discharge of date ?f
of a person ceasing to have effect on the expiration of sentence &Y ©

sentence of

of imprisonment)— imprisonment.

(a) for subsection (1) there shall be substituted the following
subsections—
“(1) Where a transfer direction and a restriction
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direction have been given in respect of a person
serving a sentence of imprisonment and the Secre-
tary of State is satisfied—

(@) that the person is not suffering from mental
disorder of a nature or degree which makes
it appropriate for him to be liable to be
detained in hospital for medical treatment ;
or

(b) that it is not necessary for the health or
safety of the person or for the protection
of other persons that he should receive
such treatment ; and (in either case)

(¢) that it is not appropriate for the person to
remain liable to be recalled to hospital for
further treatment,

he shall—

(@) by warrant direct that the person be re-
mitted to any prison or other institution in
which he might have been detained if he
had not been removed to hospital, there to
be dealt with as if he had not been so
removed ; or

(b) exercise any power of releasing the person
on licence or discharging the person under
supervision, which would have been exer-
cisable if he had been remitted to any
prison or other institution in which he
might have been detained if he had not
been removed to hospital,

and on his arrival in the prison or other institution,
or as the case may be, his release or discharge as
aforesaid, the transfer direction and the restriction
direction shall cease to have effect.

(1A) Where in the case of any such person as is
mentioned in subsection (1) of this section the Secre-
tary of State is satisfied as to the matters referred
to in paragraph (a) or (b) of that subsection but not
as to the matters referred to in paragraph (o) of that
subsection he may—

(@) by warrant direct that the person be remitted
to any prison or other institution in which
he might have been detained if he had not
been removed to hospital, there to be
dealt with as if he had not been removed ;
or




Mental Health (Amendment) (Scotland) Act 1983 ¢.39

(b) exercise any power of releasing the person
on licence or discharging the person under
supervision, which would have been exer-
cisable if he had been remitted to any
prison or other institution in which he
might bhave been detained if he had not
been removed to hospital ; or

(c) decide that the person should continue to be
detained in a hospital,
and on his arrival in the prison or other institution
or, as the case may be, his release or discharge as
aforesaid, the transfer direction and the restriction
direction shall cease to have effect.” and

(b) at the end of subsection (6) there shall be added the
words “ and if he had not forfeited remission of any
part of the sentence after his removal in pursuance of
the direction.”.

25, For section 70 of the principal Act (which makes pro- Civil
vision as to civil prisoners affected by transfer directions) there Prisoners

shall be substituted the following section— and persons

* Further 70.—(1) Subject to subsection (2) of this section, under the

P osivil  a transfer direction given in respect of any such per- g‘;ﬂg{,"}"m
prisoners son as is described in paragraph (b) or (c) of section ’
g’e’?a persons  66(2) of this Act shall cease to have effect on the
under the expiration of the period during which he would, but
Krétmliggation for his removal to a hospital, be liable to be detained

in the place from which he was removed.

(2) Where a transfer direction and a restriction
direction have been given in respect of any such
person as is mentioned in subsection (1) of this
section, and the Secretary of State is satisfied—

(a) that the person is not suffering from mental
disorder of a nature or degree which makes
it appropriate for him to be liable to be
detained in hospital for medical treatment ;
or

(b) that it is not necessary for the health or
safety of the person or for the protection
of other persons that he should receive such
treatment ; and (in either case),

(c) that it is not appropriate for the person to
remain liable to be recalled to hospital for
further treatment,

he shall—
() by warrant direct that the person be remitted
to any prison or other institution in which
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he might have been detained if he had not
been removed to hospital, there to be dealt
with as if he had not been so removed ; or

(ii) exercise any power of releasing the person
on licence or discharging the person under
supervision, which would have been exer-
cisable if he had been remitted to any
prison or other institution in which he might
have been detained if he bad not been
removed to hospital,

and on his arrival in the prison or other institution,
or as the case may be, his release or discharge as
aforesaid, the transfer direction and the restriction
direction shall cease to have effect.

(3) Where in the case of any such person as is
mentioned in subsection (2) of this section the Secre-
tary of State is satisfied as to the matters referred
to in paragraph (a) or (b) of that subsection but not
as to the matters referred to in paragraph (c) of that
subsection he may—

(i) by warrant direct that the person be remitted
to any prison or other institution in which
he might have been detained if he had not
been removed to hospital, there to be dealt
with as if he had not been so removed ; or

(ii) exercise any power of releasing the person on
licence or discharging the person under
supervision, which would have been exer-
cisable if he had been remitted to any
prison or other institution in which he
might have been detained if he had not
been removed to hospital ; or

(iii) decide that the person should continue to
be detained in hospital,

and on his arrival in the prison or other institution
or, as the case may be, his release or discharge as
aforesaid, the transfer direction and the restriction
direction shall cease to have effect.”.

State Hospital Management Committees

State 26.—(1) In section 90 of the principal Act (which makes
Hospital provision as to the administration and management of State

&%ﬁn&t hospitals) for subsections (2) to (4) there shall be substituted the

following subsections—
“(2) The Secretary of State may by order constitute
in accordance with the provisions of Schedule 2A to this
Act a committee to manage, on his behalf and subject to
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such directions as he may give, a State hospital; and a
committee so constituted shall be called a State Hospital
Management Committee.

(3) The Secretary of State may by order dissolve a State
Hospital Management Committee and any such order may
contain such provision as he considers necessary or expe-
dient in connection with the dissolution of the Committee
and the winding up of its affairs including provision for
the transfer of employment of staff, property, rights and
liabilities.

(4) A State Hospital Management Committee may—

(a) pay to its members such remuneration ; and
(b) make provision for the payment of such pensions,
allowances or gratuities to or in respect of its
members,
as the Secretary of State may, with the approval of the
Treasury, determine; and such determination may make
different provision for different cases or different classes of
case.

(4A) A State Hospital Management Committee may
appoint such officers and servants on such terms as to
remuneration and conditions of service as the Secretary of
State may, with the approval of the Treasury, determine ;
and such determination may make different provision for
different cases or different classes of case.”.

(2) After Schedule 2 to the principal Act there shall be in-
serted the following Schedule—

“ SCHEDULE 2A
STATE HOSPITAL MANAGEMENT COMMITTEES
ParT 1

Constitution

1. A State Hospital Management Committee shall be a
body corporate and shall have a common seal.

2. A State Hospital Management Committee shall consist
of a chairman appointed by the Secretary of State and such
number of other members so appointed as the Secretary of
State thinks fit.

3. Not less than one half of the members of the State
Hospital Management Committee shall be persons other
than medical practitioners.
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4. The application of the seal of a State Hospital Man-
agement Committee to any document shall be attested by at
least one member of the Committee and by the person for
the time being acting as secretary of the Committee.

5. Every document purporting to be an instrument issued
by a State Hospital Management Committee and to be sealed
and attested as aforesaid or to be duly signed on behalf of
the Committee, shall be received in evidence and shall be
deemed to be such an instrument without further proof,
unless the contrary is shown.

PartT I1

Supplementary Provisions
6. Regulations may make provision—
(@) as to the appointment, tenure and vacation of office

of the chairman and other members of a State
Hospital Management Committee ;

(b) as to the delegation of functions to committees or
sub-committees composed, as to a majority, of
members of a State Hospital Management Com-
mittee ; and

(o) as to the procedure of a State Hospital Manage-
ment Committee, its committees and sub-commit-
tees.

7. The proceedings of a State Hospital Management
Committee shall not be invalidated by any vacancy in
membership or by any defect in the appointment of any
member thereof.

8. The following provisions of the National Health Ser-
vice (Scotland) Act 1978 shall apply to a State Hospital
Management Committee as they apply to a Health Board,
that is to say—

(a) section 77 (which gives default powers to the Secre-
tary of State) ;

(b) section 78 (which gives emergency powers to the
Secretary of State) ;

(c) sections 85(1), (2A), (4) and (6) (which contain pro-
visions as to expenditure being met by the Secretary
of State) ;

(d) sections 85A(1) and (3) (which impose financial
duties) ; and

(e) section 86 (which provides for the auditing and ex-
amination of accounts).”.
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27. After section 90 of the principal Act there shall be in- Transfer of
serted the following section— : property, staff
“fTransfer 90A.—(1) All property, rights, liabilities and obli- ete.
of Propecty,  gations to which the committee for any State hospital

(in this section referred to as * the former commit-
tee ) constituted under section 90(2) of this Act
before the date of coming into force of sections 26
and 27 of the Mental Health (Amendment) (Scot-
land) Act 1983 (in this section referred to as “ the
operative date”) were entitled or subject shall be-
come by virtue of this section property, rights, lia-
bilities and obligations of the first State Hospital
Management Committee (in this section referred to
as “ the new Committee *) constituted under the said
section 90(2) on the operative date.

(2) Where any enactment, instrument or other
document refers, expressly or by implication, to the
former committee that reference shall be construed
on and after the operative date as a reference to the
new Committee.

(3) It is hereby declared for the avoidance of doubt
that subsections (1) and (2) of this section apply in
relation to any contract whereby a person is em-
ployed as a member of staff at a State hospital imme-
diately before the operative date and has been ap-
pointed as such by the former committee ; and that
the effect of the said subsections (1) and (2) is merely
to modify the contract as from that date by sub-
stituting the new Committee as the employer (and
not )to terminate the contract or vary it in any other
way).

(4) Where by virtue of this section such a contract
of employment is modified and the new Committee
is substituted as the employer—

(@) the employee’s period of employment at the
time when the modification takes effect
shall count as a period of employment with
the new Committee ;

(b) the change of employer shall not break the
continuity of the period of employment ;

(c) the employee shall not be regarded as having
been made redundant for the purposes of—

() any provision relating to redun-
dancy payments or to payments which
are treated as equivalent to such pay-
ments ; and
(i) any regulations made under section
]1(9)720’1; 24 of the Superannuation Act1972c¢.11.
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Miscellaneous
Power of 28. After section 91 of the principal Act there shall be in-
%’&gﬂg‘e serted the following section—
Commission Power of 91A. Where the Mental Welfare Commission are
to petition for %eﬁta’ satisfied—
appointment elars . .

Commission (a) that any person is incapable, by reason of
of curator to petition y P s )
bonis. for mental disorder, of adequately managing

appointment and administering his property and affairs ;

§£§}§‘,“‘°‘ (b) that a curator bonis ought to be appointed

in respect of that person ; and
(c) that no arrangements have been made or
are being made in that behalf,
they may petition the court for such appointment as
aforesaid ; and, where that person is a patient in a
hospital or has been placed under guardianship, it
shall be the duty of the Commission, on the grant
of any such petition, so to inform the board of man-
agement or, as the case may be, the local authority
for the area in which the patient resides, within
twenty-eight days therefrom.”.

Consent to 29. After Part VIII of the principal Act there shall be inserted
treatment. the following Part—

“ ParT VIIIA
Consent to Treatment
Preliminary. 93A.—(1) This Part of this Act applies to any
patient liable to be detained under this Act except—
(a) a patient who is liable to be detained by
virtue of an emergency recommendation ;
(b) a patient who is liable to be detained by
virtue of sections 32(2), 103 or 104 of this
1975 c. 21. Act or section 177 or 378 of the Criminal
Procedure (Scotland) Act 1975 ;
(c) a patient who has been conditionally dis-
charged under section 60B or 61(2) of this
Act and has not been recalled to hospital.

(2) Any certificate for the purposes of this Part
of this Act shall be in such form as may be prescribed
by regulations made by the Secretary of State.

Treatment 93B.—(1) This section applies to the following
consent and  forms of medical treatment for mental disorder—
gpsgiggd (@) any surgical operation for destroying brain

tissue or for destroying the functioning of
brain tissue ; and
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(b) such other forms of treatment as may be
specified for the purposes of this section by
regulations made by the Secretary of State.

(2) Subject to section 93G of this Act, a patient
shall not be given any form of treatment to which
this section applies unless he has consented to it
and—

(@) a medical practitioner (not being the respon-
sible medical officer) appointed for the pur-
poses of this Part of this Act by the Mental
Welfare Commission and two other persons
(not being medical practitioners) appointed
for the purposes of this paragraph by the
Commission have certified in writing that
the patient is capable of understanding the
nature, purpose and likely effects of the
treatment in question and has consented to
it; and

(b) the medical practitioner referred to in para-
graph (a) above has certified in writing that,
having regard to the likelihood of the treat-
ment alleviating or preventing a deteriora-
tion of the patient’s condition, the treat-
ment should be given.

(3) Before giving a certificate under subsection (2)
(b) of this section the medical practitioner concerned
shall consult such person or persons who appear
to him to be principally concerned with the patient’s
medical treatment,.

(4) Where any person has given a certificate under
subsection (2)(a) or (b) of this section he shall send
a copy thereof to the Mental Welfare Commission
within seven days of the day on which the certificate
was given.

(5) A medical practitioner or other person ap-
pointed by the Mental Welfare Commission for the
purposes of the provisions mentioned in subsection
(2)(@ of this section may, for the purpose of
exercising his functions under those provisions, at
any reasonable time—

(@ in grivate visit and interview any patient ;
an

(b) in the case of a medical practitioner, ex-
amine any patient and require the produc-
tion of and inspect any records relating
to the treatment of the patient.
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(6) Before making any regulations for the purposes
of this section the Secretary of State shall consult
such bodies as appear to him to be concerned.

Treatment 93C.—(1) This section applies to the following
tonemts,  forms of medical treatment for mental disorder—

8 second (@) such forms of treatment as may be specified
pioion. for the purposes of this section by regula-
tions made by the Secretary of State ; and
(b) the administration of medicine to a patient
by any means (not being a form of treat-
ment specified under paragraph (a) of this
subsection or section 93B of this Act) at
any time during a period for which he is
liable to be detained as a patient to whom
this Part of this Act applies if three months
or more have elapsed since the first occa-
sion in that period when medicine was ad-
ministered to him by any means for his
mental disorder.

(2) The Secretary of State may by order vary the
length of the period mentioned in subsection (1)(b)
of this section.

(3) Subject to section 93G of this Act, a patient
shall not be given any form of treatment to which this
section applies unless—

(@) he has consented to that treatment and either
the responsible medical officer or a medical
practitioner appointed for the purposes of
this Part of this Act by the Mental Welfare
Commission has certified in writing that the
patient is capable of understanding its na-
ture, purpose and likely effects and has con-
sented to it; or

(b) a medical practitioner (not being the res-
ponsible medical officer) appointed as afore-
said has certified in writing that the patient
is not capable of understanding the nature,
purpose and likely effects of that treatment
or has not consented to it but that, having
regard to the likelihood of its alleviating or
preventing a deterioration of his condition,
the treatment should be given.

(4) Before giving a certificate under subsection
(3)(b) of this section the medical practitioner con-
cerned shall consult such person or persons who
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appear to him to be principally concerned with the
patient’s medical treatment.

(5) Where any person has given a certificate under
subsection (3)(a) or (b) of this section, he shall send
a copy thereof to the Mental Welfare Commission
within seven days of the day on which the certificate
was given.

(6) Before making any regulations for the purposes
of this section the Secretary of State shall consult
such bodies as appear to him to be concerned.

93D.—(1) Where a patient is given treatment in
accordance with section 93B(2) or 93C(3)(b) of this
Act a report on the treatment and the patient’s con-
dition shall be given by the responsible medical
officer to the Mental Welfare Commission—

(@) on the next occasion on which the respon-
sible medical officer furnishes a report in re-
spect of the patient under section 39 of this
Act; and

(b) at any other time if so required by the
Mental Welfare Commission.

(2) The Mental Welfare Commission may at any
time give notice to the responsible medical officer
directing that, subject to section 93G of this Act,
a certificate given in respect of a patient under sec-
tion 93B(2) or 93C(3)(b) of this Act shall not apply
to treatment given to him after a date specified in
the notice, and sections 93B and 93C of this Act
shall then apply to any such treatment as if that
certificate had not been given.

93E. Any consent or certificate under section 93B
or 93C of this Act may relate to a plan of treatment
under which the patient is to be given (whether with-
in a specified period or otherwise) one or more of
the forms of treatment to which that section applies.

93F.—(1) Where the consent of a patient to any
treatment has been given for the purposes of section
93B or 93C of this Act, the patient may, subject to
section 93G of this Act, at any time before the com-
pletion of the treatment withdraw his consent, and
those sections shall then apply as if the remainder
of the treatment were a separate form of treatment.

(2) Without prejudice to the application of sub-
section (1) of this section to any treatment given
under a plan of treatment {0 which a patient has
consented, a patient who has consented to such a

893
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plan may, subject to section 93G of this Act, at any
time withdraw his consent to further treatment, or
to further treatment of any description, under the
plan.

Urgent 93G.—(1) Sections 93B and 93C of this Act shall
treatment.  not apply to any treatment—
(@) which is immediately necessary to save a
patient’s life ; or
(b) which (not being irreversible) is immediately
necessary to prevent a serious deterioration
of his condition ; or
(c) which (not being irreversible or hazardous)
is immediately necessary to alleviate
serious suffering by the patient ; or
(@) which (not being irreversible or hazardous)
is immediately necessary and represents the
minimum interference necessary to prevent
the patient from behaving violently or
being a danger to himself or to others.

(2) Sections 93D(2) and 93F of this Act shall
not preclude the continuation of any treatment or
of treatment under any plan pending compliance
with section 93B or 93C of this Act if the respon-
sible medical officer considers that the discontinu-
ance of the treatment or of treatment under the plan
would cause serious suffering to the patient.

(3) For the purposes of this section treatment is
irreversible if it has unfavourable irreversible physi-
cal or psychological consequences and hazardous if
it entails significant physical hazard.

(4) Where a patient is given treatment under this
section the responsible medical officer shall, within
seven days of the day on which the treatment is
given, notify the Mental Welfare Commission—

(@) as to which of paragraphs (a) to (d) of sub-
section (1) of this section applied in rela-
tion to the patient ; and

(b) as to the nature of the treatment given to

the patient.
Tfiatment 93H. The consent of a patient shall not be re-
fequiing  quired for any medical treatment given to him for
consent, the mental disorder from which he is suffering, not

being treatment falling within section 93B or 93C
of this Act, if the treatment is given by or under the
direction of the responsible medical officer.
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Transitional 931.—(1) Subsection (3) of section 93C of this
provisions.  Act shall not apply to any treatment given to @&
patient in the period of six months beginning with
the day on which that section comes into force if—
(@) the detention of the patient began before
the beginning of that period ; and
(b) that subsection has not been complied with
in respect of any treatment previously
given to him in that period.

(2) The Secretary of State may by order reduce
the length of the period mentioned in subsection
(1) above.”.

30. After section 99 of the principal Act there shall be inser- Duty

ted the following sections— to give
information

“Duty 99A.—(1) The board of management of a hos- to patients
{8 tion Pital in which a patient is detained under the pro- 20d nearest
to patients  visions of this Act or, in the case of a patient subject
‘gdt!lm‘ to guardianship, the local authority concerned, shall
relatives.  take such steps as are practicable to ensure that the

patient understands—

(a) under which of those provisions he is for
the time being detained or subject to guar-
dianship and the efiect of that provision ;
and

(b) what rights of appeal to the sheriff are avail-
able to him in respect of his detention
or guardianship under that provision ; and

(c) that he may make representations to the
Mental Welfare Commission,

and those steps shall be taken as soon as practicable
after the commencement of the patient’s detention, or
his reception into guardianship, or any renewal of the
authority for his detention or guardianship.

(2) The board of management of a hospital in
which a patient is detained as aforesaid shall also
take such steps as are practicable to ensure that the
patient understands the effect, so far as relevant in
his case, of—

(a) sections 43 and 44 of this Act ; and
(b) Part VIIIA and sections 102, 102A and
104A of this Act;

and those steps shall be taken as soon as practicable
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after the commencement of the patient’s detention
in the hospital, or his reception into guardianship.

(3) The steps to be taken under this section shall
include giving the requisite information both orally
and in writing.

(4 The board of management of a hospital in
which a patient is detained as aforesaid or, as the
case may be, the local authority concerned in rela-
tion to a patient subject to guardianship as afore.
said shall, except where the patient otherwise re-
quests, take such steps as are practicable to furnish
the person (if any) appearing to them to be his near-
est relative with a copy of any information given to
him in writing under subsection (1) and (2) above;
and those steps shall be taken when the information
is given to the patient or within a reasonable time
thereafter.

(5) Section 48(4) of this Act shall have effect as
if subsection (4) of this section were contained in
Part IV of this Act.

Duty of 99B.—(1) Where a patient liable to be detained
boards of .« in a hospital under this Act is to be discharged
of hospitals  otherwise than by virtue of an order for discharge
toinform  made by his nearest relative, the board of manage-
. of ment of the hospital shall, subject to subsection (2)
discharge of of this section, take such steps as are practicable to
g:i‘i‘e‘gf;‘ inform the person (if any) appearing to them to
) be the nearest relative of the patient; and that
information shall, if practicable, be given at least

seven days before the date of discharge.

(2) Subsection (1) of this section shall not apply it
the patient or his nearest relative has requested
that information about the patient’s discharge
should not be given under this section.

(3) Section 48(4) of this Act shall have effect as if
this section were contained in Part IV of this Act.”.

31. After section 100 of the principal Act there shall be
inserted the following section—

;‘hgtixéytgf 100A.—(1) In any appeal to the sheriff under this
give patient ACt, OT in any proceedings relating to an application
opportunity for admission to a hospital or for reception into
tobeheard.  guardianship, the sheriff shall give the patient an

opportunity to be heard, either—

(@) in person (unless cause to the contrary has
been shown) ; or
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(b) by means of a representative.

(2) Where it is established to the satisfaction of
the sheriff that it would be prejudicial to the patient’s
health or treatment if he were present during any
such appeal or proceedings, the sheriff may exclude
the patient (but not his representative) from the whole
or part of that appeal or those proceedings.”.

32.—(1) For section 102 of the principal Act (which makes Corres-
provision as to the interception of correspondence of patients P?“d‘t’l.““ts
not subject to detention) there shall be substituted the following °' P27
sections—

© C?irm- 102.—(1) Any postal packet addressed to any

Ot ratients, Person by a patient detained in a hospital under this
Act and delivered by him for dispatch may be with-
held from the Post Office—

(@) if that person has requested that communica-
tions addressed to him by the patient
should be withheld ; or

(b) subject to subsection (3) of this section, if the
hospital is a State hospital and the board
of management of the hospital consider
that the postal packet is likely—

(i) to cause distress to the person to
whom it is addressed or to any other
person (not being a person on the staff
of the hospital) ; or

(i) to cause danger to any person,

and any request for the purpose of paragraph (a) of
this subsection shall be made by a notice in writing
given to the board of management of the hospital,
the responsible medical officer or the Secretary of
State.

(2) Subject to subsection (3) of this section a postal
packet addressed to a patient detained in a State
hospital under this Act may be withheld from the
patient if, in the opinion of the board of manage-
ment of the hospital, it is necessary to do so in the
interests of the safety of the patient or for the pro-
tection of other persons.

(3) Subsections (1)(b) and (2) of this section do
not apply to any postal packet addressed by a patient
to, or sent to a patient by or on behalf of—

(® any Minister of the Crown or member of
either House of Parliament ;
2F
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(b) the Mental Welfare Commission, any Com-
missioner thereof or any person appointed
by them under section 4(7)(b) of this Act ;

() the Parliamentary Commissioner for Ad-
ministration, the Health Service Commis-
sioner for Scotland, or the Commissioner
for Local Administration in Scotland ;

(d) any judge or clerk of court;

(e) a Health Board, the Common Services
Agency for the Scottish Health Service or
a local council established under section 7
of the National Health Service (Scotland)
Act 1978 ;

(N a local authority within the meaning of sec-
tion 235 of the Local Government (Scot-
land) Act 1973 ;

(g) the board of management of the hospital
in which the patient is detained ;

(h) any legally qualified person instructed by
the patient to act as his legal adviser ; or

() the European Commission of Human Rights
or the European Court of Human Rights.

(4) The board of management of the hospital may
open and inspect any postal packet for the purpose
of determining whether it is one to which subsection
(1) or (2) of this section applies and, if so, whether
or not it should be withheld under that subsection ;
and the power to withhold a postal packet under
either of those subsections includes power to with-
hold anything contained in it.

(5) Where a postal packet or anything contained
in it is withheld under subsection (1) or (2) of this
section the board of management of the hospital
shall record that fact in writing, and shall, within
seven days of the date on which they withheld the
postal packet or anything contained in it, notify the
Mental Welfare Commission of—

(a) the name of the patient concerned ; and

(b) the nature of the postal packet or contents
withheld ; and

(c) the reasons for withholding the postal packet
or contents.

(6) Where a postal packet or anything contained
in it is withheld under subsection (1)(b) or (2) of this
section the board of management of the hospital shall
within seven days give notice of that fact to the
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patient and, in a case under subsection (2) of this
section, to the person (if known) by whom the postal
packet was sent; and any such notice shall be in
writing and shall contain a statement of the effect
of section 102A of this Act.

(7) The functions of the board of management of a
hospital under this section shall be discharged on
their behalf by a person on the staff of the hospital
appointed by them for that purpose, and different
persons may be appointed to discharge different
functions.

(8) The Secretary of State may make regulations
with respect to the exercise of the powers conferred
by this section.

(9) In this section and in section 102A of this
Act “ postal packet ” has the same meaning as in the
Post Office Act 1953; and the provisions of this 1953 c. 36.
section and section 102A of this Act shall have effect
notwithstanding anything in section 56 of that Act.

“}"Yi‘?w of 102A.—(1) The Mental Welfare Commission shall

Cesiom™®  review any decision to withhold a postal packet or

postal anything contained in it under subsection (1)}b) or

packet. (2) of section 102 of this Act if an application in that
behalf is made—

(@) in a case under the said subsection (1)(b), by
the patient ; or
(b) in a case under the said subsection (2), either
by the patient or by the person by whom the
postal packet was sent ;
and any such application shall be made within six
months of the receipt by the applicant of the notice
referred to in subsection (6) of that section.

(2) On an application under subsection (1) of this
section the Commission may direct that the postal
packet or anything contained in it which is the
subject of the application shall not be withheld and
the board of management of the hospital in which
the patient is detained shall comply with any such
direction.

(3) The Secretary of State may by regulations make
provision with respect to the making and determin-
ation of applications under subsection (1) of this sec-
tion, including provision for the production to the
Mental Welfare Commission of any postal packet
which is the subject of such an application.”.

F2
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(2) Section 34 of the principal Act (which makes provision as
to the withholding of correspondence of patients subject to deten-
tion) shall cease to have effect.

33. After section 104 of the principal Act there shall be
inserted the following section—

104A.—(1) The Secretary of State shall prepare,
and from time to time revise, a code of practice—

(@) for the guidance of medical practitioners,
boards of management and staff of hos-
pitals and mental health officers in relation
to the detention and discharge of patients
in and from hospitals under this Act ; and

(b) for the guidance of medical practitioners
and members of other professions in rela-
tion to the medical treatment of patients
suffering from mental disorder.

(2) Before preparing the code or making any
alteration in it the Secretary of State shall consult
such bodies as appear to him to be concerned.

(3) The Secretary of State shall lay copies of the
code and of any alteration in the code before Parl-
iament ; and if either House of Parliament passes a
resolution requiring the code or any alteration in
it to be withdrawn the Secretary of State shall with-
draw the code or alteration and, where he with-
draws the code, shall prepare a code in substitution
for the one which is withdrawn.

(4) No resolution shall be passed by either House
of Parliament under subsection (3) of this section in
respect of a code or alteration after the expiration of
the period of forty days beginning with the day on
which a copy of the code or alteration was laid
before that House; but for the purposes of this
subsection no account shall be taken of any time
during which Parliament is dissolved or prorogued
or during which both Houses are adjourned for more
than four days.

(5) The Secretary of State shall publish the code
as for the time being in force.”.

34. In the 1975 Act—

(@) after section 174 there shall be inserted the following
section—

174A.—(1) Where a person is convicted in the
High Court or the sheriff court of an offence punish-
able with imprisonment (other than an offence the
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sentence for which is fixed by law) and the court
before or by which he is convicted is satisfied on the
written or oral evidence of two medical practitioners
(complying with the provisions of subsection (2) of
this section and section 176 of this Act)—

(a) that the offender is suffering from mental dis-
order within the meaning of section 6(1) of
the Mental Health (Scotland) Act 1960 ; 1960 c. 61
and

(b) that there is reason to suppose—

(i) that the mental disorder from which
the offender is suffering is such that it
may be appropriate for a hospital order
to be made in his case ; and

(i) that, having regard to the provis-
ions of section 175(4) of this Act, the
hospital to be specified in any such hos-
pital order may be a State hospital,

the court may, before making a hospital order or
dealing with the offender in some other way, make an
order (to be known as “ an interim hospital order *)
authorising his admission to and detention in a State
hospital or such other hospital as for special reasons
the court may specify in the order:

Provided that where under any enactment the
offender is remitted by the sheriff to the High Court
for sentence the power to make an order under this
subsection in relation to the offender shall be exer-
cisable by the High Court.

(2) Of the medical practitioners whose evidence is
taken into account under subsection (1) of this sec-
tion at least one shall be employed at the hospital
which is to be specified in the order.

(3) An interim hospital order shall not be made in
respect of an offender unless the court is satisfied
that the hospital which is to be specified in the order,
in the event of such an order being made by the
court, is available for his admission thereto within 28
days of the making of such an order.

(4) Where a court makes an interim hospital order
it shall not make any other order for detention or
impose a fine or pass sentence of imprisonment or
make a probation order or a community service
order in respect of the offence, but may make any

F3
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other order which it has power to make apart from
this section.

(5) The court by which an interim hospital order
is made may include in the order such direction as
it thinks fit for the conveyance of the offender to a
place of safety and his detention therein pending his
admission to the hospital within the period of 28 days
referred to in subsection (3) of this section.

(6) An interim hospital order—

(a) shall be in force for such period, not exceed-
ing 12 weeks, as the court may specify
when making the order ; but

(b) may be renewed for further periods of not
more than 28 days at a time if it appears to
the court on the written or oral evidence of
the responsible medical officer that the
continuation of the order is warranted ;

but no such order shall continue in force for more
than 6 months in all and the court shall terminate the
order if it makes a hospital order in respect of the
offender or decides, after considering the written or
oral evidence of the responsible medical officer, to
deal with the offender in some other way.

(7) An interim hospital order may be renewed
under subsection (6) of this section without the
offender being brought before the court if he is
represented by counsel or a solicitor and his counsel
or solicitor is given an opportunity of being heard.

(8) If an offender absconds from a hospital in
which he is detained in pursuance of an interim
hospital order, or while being conveyed to or from
such a hospital, he may be arrested without warrant
by a constable and shall, after being arrested, be
brought as soon as practicable before the court which
made the order; and the court may thereupon
terminate the order and deal with him in any way in
which it could have dealt with him if no such order
had been made.

(9) When an interim hospital order ceases to have
effect in relation to an offender the court may deal
with him in any way (other than by making a new
interim hospital order) in which it could have dealt
with him if no such order had been made.

(10) The power conferred on the court by the
provisions of this section is without prejudice to the
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power of the court under section 180(1) of this Act
to remand a person in order that an inquiry may be
made into his physical or mental condition.” ;
(b) in section 280 (which makes provision for appeals against
hospital orders, etc.)—

(i) after the words * hospital order,” there shall be
inserted the words “ interim hospital order (but not
a renewal thereof), ”” ; and

(i) after the word *“law ” there shall be inserted
the words “ (or, where an interim hospital order has
been made, to any right of appeal against any other
order or sentence which may be imposed) ”* ;

(c) after section 375 there shall be inserted the following

section—
* Interim 375A.—(1) Where, in the case of any person
2,?32;‘:“ charged summarily in the sheriff court—

(a) the person is convicted of an offence punish-
able by that court with imprisonment (other
than an offence the sentence for which is
fixed by law) ; or

(b) the sheriff is satisfied that the person did the
act or made the admission charged but does
not convict him,

and the sheriff is satisfied on the written or oral
evidence of two medical practitioners (complying
with the provisions of subsection (3) of this section
and section 377 of this Act)—

(a) that the offender is suffering from mental
disorder within the meaning of section 6(1)
of the Mental Health (Scotland) Act 1960 ; 1960 c. 61.
and

(b) that there is reason to suppose—

(i) that the mental disorder from which
the offender is suffering is such that it
may be appropriate for a hospital order
to be made in his case ; and

(i) that, having regard to the provisions
of section 376(7) of this Act, the hospital
to be specified in any such hospital order
may be a State hospital,

the court may, before making a hospital order or
dealing with the offender in some other way, make
an order (to be known as “an interim hospital
order ) authorising his admission to and detention
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in a State hospital or such other hospital as for
special reasons the court may specify in the order.

(2) Where a person is remitted to the sheriff court
from the district court under section 376(4) of this
Act, the sheriff court may, if it is satisfied as in sub-
section (1) of this section, make an interim hospital
order in relation to that person.

(3) Of the medical practitioners whose evidence is
taken into account under subsection (1) of this section
at least one shall be employed at the hospital which
is to be specified in the order.

(4 An interim hospital order shall not be made in
respect of an offender unless the court is satisfied
that the hospital which is to be specified in the order,
in the event of such an order being made by the
court, is available for his admission thereto within
28 days of the making of such an order.

(5) Where a court makes an interim hospital order
it shall not make any other order for detention or
impose a fine or pass sentence of imprisonment or
make a probation order or a community service order
in respect of the offence, but may make any other
order which it has power to make apart from this
section.

(6) The court by which an interim hospital order is
made may include in the order such direction as it
thinks fit for the conveyance of the offender to a place
of safety and his detention therein pending his
admission to the hospital within the period of 28 days
referred to in subsection (4) of this section.

(7) An interim hospital order—

(a) shall be in force for such period, not exceed-
ing 12 weeks, as the court may specify
when making the order ; but

(b) may be renewed for further periods of not
more than 28 days at a time if it appears
to the court on the written or oral evidence
of the responsible medical officer that the
continuation of the order is warranted ;

but no such order shall continue in force for more
than 6 months in all and the court shall terminate
the order if it makes a hospital order in respect of
the offender or decides, after considering the written
or oral evidence of the responsible medical officer,
to deal with the offender in some other way.
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(8) The power of renewing an interim hospital
order may be exercised without the offender being
brought before the court if he is represented by coun-
sel or a solicitor and his counsel or solicitor is given
an opportunity of being heard.

(9) If an offender absconds from a hospital in
which he is detained in pursuance of an interim hos-
pital order, or while being conveyed to or from such
a hospital, he may be arrested without warrant by a
constable and shall, after being arrested, be brought
as soon as practicable before the court which made
the order ; and the court may thereupon terminate
the order and deal with him in any way in which it
could have dealt with him if no such order had been
made.

(10) When an interim hospital order ceases to have
effect in relation to an offender the court may deal
with him in any way (other than by making a new
interim hospital order) in which it could have dealt
with him if no such order had been made.

(11) The power conferred on the court by the
provisions of this section is without prejudice to the
power of the court under section 381(1) of this Act
to remand a person in order that an inquiry may be
made into his physical or mental condition.” ; and

(d) in section 443 (which makes provision for appeals against
hospital orders, etc.)—
(i) after the words ‘* hospital order,” there shall be
inserted the words “ interim hospital order (but not
a renewal thereof),” ; and

(i) after the word “law ” there shall be inserted
the words “ (or, where an interim hospital order has
been made, to any right of appeal against any other
order or sentence which may be imposed) .

35, In the 1975 Act— Disclosure

(@ after subsection (1) of section 176 (which makes pro- gg :ﬁshregl
vision as to requirements relating to medical evidence practioner.
in solemn proceedings) there shall be inserted the
following subsection—

“ (1A) Written or oral evidence given for the
purposes of the said section 175(1)(@) shall include a
statement as to whether the person giving the evi-
dence is related to the accused and of any pecuniary
interest which that person may have in the admission
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of the accused to hospital or his reception into
guardianship.” ; and

(b) after subsection (1) of section 377 (which makes pro-

vision as to requirements relating to medical evidence

in summary proceedings) there shall be inserted the
following subsection—

“ (1A) Written or oral evidence given for the
purposes of the said section 376(1)(a) shall include
a statement as to whether the person giving the
evidence is related to the accused and of any pecu-
piary interest which that person may have in the
admission of the accused to hospital or his reception
into guardianship.”.

36.—(1) Sections 184(4) and 385(4) of the 1975 Act (which
restrict the extent of supervision over a probationer who is to be
treated for his mental condition) shall cease to have effect.

(2) For subsection (5) of each of sections 184 and 385 of
the 1975 Act (which enable a probationer to receive part of
his treatment at a place not authorised in the probation order)
there shall be substituted the following subsections—

“ (5) Where the medical practitioner by whom or under
whose direction a probationer is receiving any of the kinds
of treatment to which he is required to submit in pur-
suance of a probation order is of opinion—

(@ that the probationer requires, or that it would be
more appropriate for him to receive, a different
kind of treatment (whether in whole or in part)
from that which he has been receiving, being
treatment of a kind which subject to subsection
(5A) of this section could have been specified in
the probation order ; or

(b) that the treatment (whether in whole or in part)
can be more appropriately given in or at a dif-
ferent institution or place from that where he has
been receiving treatment in pursuance of the pro-
bation order,

he may, subject to subsection (5B) of this section, make
arrangements for the probationer to be treated accordingly.

(5A) Arrangements made under subsection (5) of this
section may provide for the probationer to receive his
treatment (in whole or in part) as a resident patient in an
institution or place notwithstanding that it is not one which
could have been specified in that behalf in the probation
order.
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(5B) Arrangements shall not be made under subsection
{(5) of this scction unless—

(@) the probationer and any officer responsible for his
supervision agree ;

(b) the treatment will be given by or under the direc-
tion of a registered medical practitioner who has
agreed to accept the probationer as his patient;
and

(c) where such treatment entails the probationer’s be-

ing a resident patient, he will be received as
such.”.

(3) In subsection (6) of each of the said sections 184 and
385 of the 1975 Act—
(a) for the words “the last foregoing subsection” there

shall be substituted the words “ subsection (5) of this
section ” ; and

(b) in paragraph (@) for the words from * medical practi-
tioner ” to “carried out;” there shall be substituted
the words “ any officer responsible for the probationer’s
supervision shall notify the appropriate court of the
arrangements ; ”.

(4) In paragraph 4(b) of Schedule § to the 1975 Act (which
enables a supervising officer to apply to the court for the varia-
tion or cancellation of a probation order where the medical prac-
titioner is of the opinion that the probationer needs different
treatment) for the words from * needs” to the end of the said
paragraph (b) there shall be substituted the words “ a different
kind of treatment (whether in whole or in part) from that which
he has been receiving in pursuance of the probation order, being
treatment of a kind which could have been specified in the
probation order but to which the probationer or his supervising
officer has not agreed under subsection (5B) of section 184 or,
as the case may be, 385 of this Act.”.

37.—(1) In section 37 of the principal Act (which makes pro- Right of
appeal against

vision for the transfer of patients)—

(a) in subsection (1)(b) the words “ or be transferred to a
hospital with the consent of the Mental Welfare Com-
mission and of the board of management of the hos.
pital ” shall cease to have effect ;

(b) in subsection (3), paragraph (d) shall cease to have
effect ; and

(c) after subsection (3) there shall be inserted the following
subsection—

“(4) Where a patient is transferred to a State
hospital under subsection (1)(a)(i) of this section he
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or his nearest relative may, within twenty-eight days
of the date of the transfer, appeal by way of sum-
mary application to a sheriff of the sheriffdom with-
in which the hospital from which the patient was
transferred is situated against the decision of the
board of management to transfer the patient; and
on any such appeal the sheriff shall order the return
of the patient to the hospital from which he was
transferred unless he is satisfied that the patient, on
account of his dangerous, violent or criminal pro-
pensities, requires treatment under conditions of
special security, and cannot suitably be cared for
in a hospital other than a State hospital.”.

General
38. There shall be defrayed out of moneys provided by
Parliament any increase attributable to the provisions of this
Act in the sums payable out of moneys so provided under any
other enactment.

39.—(1) The provisions of Schedule 1 to this Act shall have
effect, being transitional provisions and savings consequential
upon the provisions of this Act.

(2) The enactments specified in Schedule 2 to this Act shall
have effect subject to the amendments specified in that Schedule,
being minor amendments or amendments consequential upon
the provisions of this Act.

(3) The enactments specified in Schedule 3 to this Act are
hereby repealed to the extent specified in that Schedule.

40. In this Act—
“ the principal Act" means the Mental Health (Scotland)
Act 1960 ; and
‘“ the 1975 Act” means the Criminal Procedure (Scotland)
Act 1975.

41.—(1) This Act may be cited as the Mental Health (Amend-
ment) (Scotland) Act 1983.

(2) This Act, except this section, shall come into force on such
date as the Secretary of State may by order made by statutory
instrument appoint, and different dates may be appointed for,
or for different purposes of, different provisions.

(3) Any amendment or repeal by this Act of an enactment
which extends to England, Wales or Northern Ireland has the
same extent as that enactment but, save as aforesaid, this Act
applies to Scotland only.
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SCHEDULES

SCHEDULE 1
TRANSITIONAL PROVISIONS AND SAVINGS
General

1. Except where otherwise provided, any amendment made by
this Act to any provision of the principal Act or of the 1975 Act
shall apply on and after the date of coming into force of that
amendment in relation to anything done under or by virtue of that
provision before that date as it applies in relation to anything done
under or by virtue of that provision on or after that date.

Definition of mental disorder

2. The amendments made by section 5 of, and the consequential
amendments in Schedule 2 to, this Act shall not affect the authority
for the detention or guardianship of a person who is liable to be
detained or subject to guardianship under the principal Act im-
mediately before the date on which those amendments come into
force but shall apply to any renewal of that authority on or after
that date.

Admission to hospital

3. The amendments made by sections 8(1) and (2) and 9 of this
Act shall not apply to any application for admission made before
the date of coming into force of those amendments.

Reception into guardianship

4. Where on the date on which the amendments made by section
8(3)(a) of this Act come into force a person who has not attained
the age of sixteen years is subject to guardianship by virtue of a
guardianship application the authority for his guardianship shall
terminate on that date.

5. The amendments made by sections 8(3)(b) and (c) and 9 of this
Act shall not apply to any application for guardianship made before
the date of coming into force of those amendments.

Emergency admissions

6. The amendments made by section 12 of, and the consequential
repeal in Schedule 3 to, this Act shall not affect any emergency
recommendation or admission following thereon made immediately
before the date of coming into force of those amendments but, when
the period during which a patient may be detained in pursuance of
such an emergency recommendation expires, it shall not be compe-
tent for the patient to be further detained immediately thereafter
under section 31 of the principal Act.

Duration of detention or guardianship

7. The amendments made by section 16(a) to (d) of this Act shall
have effect in relation to any renewal of authority on or after the
date on which those amendments come into force ; and, where an

Section 39%(1).
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authority has been renewed before that date for a period of two
years of which less than sixteen months has expired on that date,
that period shall expire at the end of eighteen months from the
date on which it began.

Nearest relative
8. The amendments made by section 19 of this Act shall not
affect the definition of “ nearest relative ” in relation to any pro-
ceedings commenced before the date of coming into force of those
amendments.

Restriction directions
9. Where, apart from paragraph 1 of this Schedule, a restriction
direction given before the date of coming into force of the amend-
ments made by section 24 of this Act would by virtue of section
69 of the principal Act have ceased to have effect before that date
it shall cease to have effect on that date.

Duty to give information to patients
10. In the case of a patient who is detained on the date of coming
into force of the amendments made by section 30 of this Act the
steps required to be taken by the provisions inserted by that sec-
tion shall be taken as soon as practicable after the date of coming
into force of those amendments (except where such steps have
already been taken before that date).

Opportunity of patient to be heard
11. The amendments made by section 31 of this Act shall not
apply in relation to proceedings commenced before the date of
coming into force of those amendments.

Disclosure of interest of medical practitioner
12. The amendments made by section 35 of this Act shall pot

apply in relation to proceedings commenced before the date of
coming into force of those amendments.

SCHEDULE 2
MINOR AND CONSEQUENTIAL AMENDMENTS

The Mental Health Act 1983 (c. 20)
1. In section 80 (which makes provision as to the removal of
patients to Scotland)—

(@) in subsection (2), for the words “an order or” where they
occur for the second time there shall be substituted the
words “ a restriction order or restriction ” ; and

(b) in subsection (6) for the words from “the order or direc-
tion " to the end of the subsection there shall be substituted
the words “ the restriction order or restriction direction to
which he is subject by virtue of subsection (2) of this sec-
tion shall expire on the date on which the first-mentioned
order or direction would have expired if he had not been
so removed.”.
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The Mental Health (Scotland) Act 1960 (c. 61)

2. In the following provisions, for the words “local health auth-
ority ” or *“local health authorities ”, in each place where they occur,
there shall be substituted the words *local authority ” or * local
authorities ” respectively—

Section 5(2)
Section 7(1AXc)
Section 7(2)
Section 10(1)
Section 12(1)
Section 12(3)
Section 12(4)
Section 25(2)
Section 25(3)
Section 26(1)
Section 29(2)
Section 29(4)
Section 33(1)
Section 33(2)
Section 36(2)
Section 37(1)
Section 37(2)
Section 37(3)
Section 38(1)
Section 38(2)
Section 38(3)
Section 39(4)
Section 39(6)
Section 48(2)
Section 49(2)
Section 51(1)
Section 53(2)
Section 87(1)
Section 87(2)
Section 88(2)
Section 91(1)
In Schedule 2, the entry relating to section 53.

3. In section 4 (which makes provision as to the functions and
duties of the Mental Welfare Commission)—

(@) in subsection (2)(b) at the beginning there shall be inserted
the words * subject to paragraph (bb) of this subsection,” ;

(b) in subsection (3) after “ (b)”, there shall be inserted the
words “ or (bb) " ;

(¢) in subsection (5) for the words “call for™ there shall be
substituted the words “require the production of and
inspect” ; and

(d) in subsection (8)—

(i) after the word * committee ” there shall be inserted
the words “ or person ” ; and
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(ii) for the words “ the last foregoing subsection  there
shall be substituted the words * subsection (7) of this sec-
tion ”.

4, After section 4 (which inter alia makes provision as to the
duty of the Mental Welfare Commission to make enquiry into cases
of ill-treatment and other matters) there shall be inserted the
following section—
¢ Proceed- 4A.—(1) For the purpose of any enquiry under section
ings and at 42)@ of this Act, the Mental Welfare Commission may,
enquiries DY Dotice in writing, require any person to attend at the
un%er time and place set forth in the notice to give evidence,
section4.  but no person shall be required in obedience to such a

notice to go more than ten miles from his place of
residence unless the necessary expenses of his attendance
are paid or tendered to him.

(2) A person giving evidence at such an enquiry shall
not be required to answer any questions which he would
be entitled, on the ground of privilege or confidenti-
ality, to refuse to answer if the enquiry were a proceeding
in a court of law.

(3) The proceedings in any such enquiry shall have
the privilege of a court of law.

(4) The chairman of, or person holding, the enquiry
may administer oaths to witnesses and examine wit-
nesses on oath, and may accept, instead of evidence on
oath by any person, evidence on affirmation or a statement
in writing by that person.

(5) Any person who refuses or wilfully neglects to
attend in obedience to a notice under subsection (1)
of this section or to give evidence shall be guilty of an
offence and liable on summary conviction to a fine not
exceeding level 1 on the standard scale (as defined in sec-
tion 75 of the Criminal Justice Act 1982).”,

5. In section 6(1) (as renumbered by section 5§ of this Act and
which defines *“ mental disorder ) for the word “ deficiency ” there
shall be substituted the word * handicap .

6. In section 7(1A), (which empowers a local authority to make
certain arrangements)—

(a) for the words from * the purpose ” to “ that is to say * there
shall be substituted the words * a local authority may, with
the approval of the Secretary of State and shall, to such
extent as he may direct, make arrangements for any of the
following purposes > ; and

(b) in paragraph (f) for the word * deficiency ™ there shall be
substituted the word * handicap .

7. In section 12(1Xb) (which imposes a duty on a local authority
to provide training and occupation for persons suffering from mental
deficiency who are over school age) for the word “ deficiency " there
shall be substituted the word * handicap .
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8. In section 24(2)(a) (which makes provision as to statements to be
included in medical recommendations accompanying applications for
admission to a hospital) for the word “deficiency” there shall be
substituted the word “ handicap .

9. In section 28 (which makes provision for the approval of ap-
lications by the sheriffy}—
(@) in subsection (1) for the words “ the sheriff  there shall be
substituted the words * a sheriff of the sheriffdom—

(@) within which the patient is resident at the time

when the application is submitted ; or
(b) where the patient is a resident patient in a hospital
at the time when the application is submitted, within

which the hospital is situated,” and

(b) in subsection (2)—

(i) after the words “ this section ”, where they occur for
the first time, there shall be inserted the words “ and to
section 100A of this Act”;

(i) after the words *this section” where they occur
for the second time there shall be inserted—

+* (a) ?” ; and
(iii) at the end there shall be added the words “; and
(b) shall, where a mental health officer makes an ap-
plication for admission in respect of a patient
under section 26(4) of this Act and such appli-
cation includes a statement of the mental health
officer’s opinion that the application should not
be granted, afford the mental health officer an
opportunity of being heard.”

10. In section 29(2) (which makes provision as to the effect of
applications for admission or guardianship) the word “medical”
shall cease to have effect.

11. In section 39(5) (which makes provision as to the renewal of
authority for detention or guardianship)—
(@) for the words “subsection (7)” there shall be substituted
the words * subsections (7) and (8) ” ; and

(b) after the word “ furnished * there shall be inserted the words
“ to a board of management or a local authority .

12. In section 43 (which makes provision as to the discharge of
patients)—
(@) in subsection (4), “(a)” and paragraph (b} and the word
“ or ” which precedes it shall cease to have effect ; and

(b) at the end there shall be added the following subsection—

“(6) A patient subject to guardianship shall cease to
be so subject where—

(@) the sheriff has approved under section 28 of this
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Act an application for his admission to a hos-
pital ; or

() he is admitted to a hospital under section 31 of
this Act.”.

13. In section 44(3) (which makes provision as to appeal by the
nearest relative for discharge of a patient)—
(@) after the word “ where ” there shall be inserted “—
@?”:
(ii) the words “or, as the case may be, the local health auth-
ority concerned ” shall cease to have effect ;
(iii) for the word “and ” there shall be substituted the words
“ : or
(b) the local authority informs the nearest relative under
subsection (2A) of this section ” ; and
(iv) at the end there shall be added the words “ , and the pro-
visions of section 39(8)(@) of this Act shall apply in relation
to such an appeal as they apply in relation to an appeal
by a patient under section 39(7) of this Act.”.

14. In section 60 (which makes provision relating to the power
of the court to restrict a patient’s discharge from hospital)—

(@) in subsection (3) for the words “an order restricting dis+
charge ” there shall be substituted the words “a restriction
order” and for the words “the next following section”
there shall be substituted the words * sections 60A to 60E
and 61 of this Act”; and

(b) in subsection (5)—

(i) for the words “ an order restricting the discharge
of a patient” there shall be substituted the words “a
restriction order in respect of a patient” ;

(i) for the words ‘“an order restricting his dis-
charge” there shall be substituted the words “a
restriction order ” ; and

(iii) for the words “the order restricting his dis-
charge ” there shall be substituted the words “ the restric-
tion order ™.

15. In section 61 (which contains provisions relating to the power
ofdthe Secretary of State in respect of patients subject to restriction
orders—

(a) in subsection (1)
@) for the words “an order restricting the discharge
of a patient” there shall be substituted the words “a
restriction order in respect of a patient ” ;
(i) for the words “the last foregoing section” there
shall be gubstituted the words *section 60(3) of this
A »” : an
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(iii) for the words “the order restricting the discharge
of the patient ™ there shall be substituted the words * the
restriction order ”’ ;

(b) in subsection (2)—

(i) for the words * an order restricting the discharge of
a patient is in force ” there shall be substituted the words
“a restriction order is in force in respect of a patient ™ ;
and

(ii) for the words “ the order restricting his discharge ”
there shall be substituted the words *the restriction
order”;

(c) in subsection (3)—

(i) for the words *“ an order restricting the discharge of
a patient ” there shall be substituted the words “ a restric-
tion order in respect of a patient ’ ; and

(ii) for the words * the order restricting his discharge ”
in both places where they occur there shall be substi-
tuted the words “ the restriction order ™ ;

(d) in subsection (4) for the words ‘“ an order restricting the dis-
charge of a patient ceases to have effect” there shall be
substituted the words “ a restriction order ceases to have
effect in respect of a patient” ; and

(e) in subsection (5) for the words “an order restricting dis-

charge ” there shall be substituted the words * a restriction
order ”.

16. In section 65 (which makes provision as to the removal to hos-
pital of persons in prison awaiting trial etc.)}—
(a) in subsection (1)—

(i) for the words from * the said person ” to “ warrants
there shall be substituted the words “the grounds are
satisfied upon which an application may be made for”;
and

(i) for the words from * person is suffering” to * and

detained ” there shall be substituted the words “ grounds
are satisfied as aforesaid ”;

(b) in subsection (3) for the words “an order restricting his
discharge ” there shall be substituted the words “a restric-
tion order in respect of him " ; and

(c) in subsection (5), for the word “ deficiency ” there shall be
substituted the word * handicap .

17. In section 66 (which empowers the Secretary of State to make
transfer directions)—

(@) in subsection (1) for the words from “that person” to
“ mental disorder” there shall be substituted the words
* the grounds are satisfied upon which an application may
ttﬁe“uxide’for his admission to a hospital under Part IV of

is Act”;

Scu. 2
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Scu. 2 (b) in subsection (2) for paragraph (c) there shall be substituted
the following paragraph—

*(¢) persons detained under the Immigration Act

1971.” ; and
(¢) in subsection (5)—

(@@ for the words *three months” there shall be sub-
stituted the words “ one month ” and

(ii) after the words “ to cancel the direction ” there shall
be substituted the words “, and the sheriff shall cancel
the direction unless he is satisfied that the grounds are
satisfied upon which an application may be made for the
admission of the person to a hospital under Part IV
of this Act”.

18. In section 67(2) (which provides for the effect of a restriction
direction) for the words “ “ a direction restricting discharge ” * there
shall be substituted the words * ** a restriction direction ” ”’, and for
the words “an order restricting the discharge of the patient” there
shall be substituted the words *“ a restriction order in respect of the
patient *’.

19. In section 68(1) (which makes further provision as to persons
removed to hospital while awaiting trial etc.)—
(a) after the word “ section ” where it occurs for the third time
there shall be inserted *“ 174A  ; and
(b) after “ 178 ” there shall be inserted “ 375A,”".

20. In section 69 (which makes further provision in relation to
transfer directions and restriction directions)—

(a) in subsection (1) for the words “a direction restricting dis-
charge ” there shall be substituted the words “a restriction
direction ” and for the words “direction restricting dis-
charge ” there shall be substituted the words “ restriction
direction ” ;

(b) in subsection (2) for the words “ A direction restricting dis-
charge ” there shall be substituted the words *“ A restriction
direction ” ;

(¢) in subsection (3) for the words “a direction restricting the
discharge of a person ceases to have effect” there shall be
substituted the words *“a restriction direction ceases to
have effect in respect of a person ™ ;

(d) in subsection (4) for the words “a direction restricting the
discharge of a person ceases to have effect” there shall be
substituted the words “a restriction direction ceases to
have effect in respect of a person ™ ; and

(e) in subsection (5)—

(i) for the words “ an order restricting his discharge ”
there shall be substituted the words * a restriction order ” ;

(ii) for the words “the direction restricting his dis-
charge ” there shall be substituted the words “the
restriction direction ” ; and
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(iii) for the words “ and (7) ” there shall be substituted
the words “ (7) and (8) ™.

21. In section 72(3) (interpretation of Part V) for the words “an
order restricting the discharge of a patient ” there shall be substituted
the words “ a restriction order in respect of a patient ”.

22. In section 73(4) (which provides for the expiry of restriction
orders and directions in relation to the removal of patients to
England and Wales) for the words “ an order or direction restricting
his discharge” there shall be substituted the words “a restriction
order or a restriction direction ”.

23. In section 77(5) (which makes provision as to the expiry of
restriction orders or directions in relation to the removal of patients
to Northern Ireland) for the words “ an order or direction restricting
his discharge” there shall be substituted the words “a restriction
order or a restriction direction .

24. In section 79 (which makes provision in relation to the
removal of patients from Northern Ireland)—

(@) in paragraph (a) of subsection (2) for the words “an order
or direction” there shall be substituted the wo “a
restriction order or a restriction direction”; and

(b) in subsection (5) for the words from  that order or direc-
tion ” to the end of the subsection there shall be substituted
the words “ the restriction order or restriction direction to
which he is subject by virtue of subsection (2Xa) of this
section shall expire on the date on which the first-mentioned
order or direction would have expired if he had not been
8o removed.”.

25, In section 81(2) (which makes provision relating to patients
removed to Scotland from the Channel Islands and the Isle of Man)
for the words “sixty-three of this Act” there shall be substituted
;l;e7 words “174 or 375 of the Criminal Procedure (Scotland) Act 1975¢. 21,

26. In section 87(1) (which makes provision for the intimation of
the removal of patients to Scotland) for the word “ deficiency ” there
shall be substituted the word “ handicap ”.

27. In section 106(2) (which makes provision as to the retaking
of patients escaping from custody) for the words “an order under
Part V of this Act restricting his discharge” there shall be sub-
stituted the words “ a restriction order under Part V of this Act”.

28. In section 111 (interpretation)—
(a) in subsection (1)—
(i) the definitions of a * direction restricting discharge *
gd an “ order restricting discharge ” shall cease to have
ect:
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ScH. 2 (i) before the definition of * hospital ” there shall be
inserted the following definition—
‘“* health service ” has the meaning given by section
1978 c. 29. 108(1)90f the National Health Service (Scotland)
Act 1978, ;

(iii) after the definition of *“ mental health officer ” there
shall be inserted the following definition—

* “ mental impairment ” means a state of arrested or
incomplete development of mind not amounting
to severe mental impairment which includes
significant impairment of intelligence and social
functioning and is associated with abnormally
aggressive or seriously irresponsible conduct on
the part of the person concerned ; and cognate
expressions shall be construed accordingly.”;

(iv) after the definition of * responsible medical officer ”
there shall be inserted the following definitions—

“ “ restriction direction” has the meaning assigned
to it by section 67 of this Act;

* restriction order” means an order made under
1975 c. 21. section 178 or 379 of the Criminal Procedure
(Scotland) Act 1975 ;

‘“severe mental impairment” means a state of
arrested or incomplete development of mind
which includes severe impairment of intelligence
and social functioning and is associated with
abnormally aggressive or seriously irresponsible
conduct on the part of the person concerned ;
and cognate expressions shall be construed
accordingly.” ; and

(v) after the definition of “transfer order” there shall
be inserted the following definition—

< voluntary organisation ” means a body the activi-
ties of which are carried on otherwise than for
profit, but does not include any public or local
authority.” ; and

(b) at the end there shall be added the following subsection—

“(5) Any reference, however expressed, in this Act to a
patient admitted to or detained in, or liable to be admitted
to or detained in, a hospital or received, or liable to be
received, into guardianship under this Act (other than
under Part IV thereof) or under Part V of this Act shall
include a reference to a patient who is admitted to or de-
tained in, or liable to be admitted to or detained in,
a hospital or received or liable to be received into guard-
if.&s;li’? under the Criminal Procedure (Scotland) Act

29. In Schedule 2 (which makes provision for the application of
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Part IV of the Act to patients admitted to hospital or received into
guardianship under Part V of the Act)—
(a) in the heading—
(i) in column 2 for “ss.58 and 71 * there shall be sub-
stituted “ .58 ” ; and
(ii) in column 3 for “ (s5.63 and 64) ” there shall be sub-
stituted “(s.64 and ss.175 and 375 of the Criminal Pro- 1975¢. 2L
cedure (Scotland) Act 1975)” ;

(b) the entry relating to section 34 shall cease to have effect ;

(¢) in the entry relating to section 36—

(i) in column 2 for the word “None” there shall be
sutéstitutcd the words “ Subsection (4) shall be omitted  ;
an

(ii) in column 3 for the words “and (3)” there shall
be substituted the words “ (3) and (4) " ;

(d) in the entry relating to section 39, in column 2—

(i) for the words from “day on which he was so” to
“as the case may be” there shall be substituted the
words “day on which he was so admitted or so recei-
ved ” ; and

(i) at the end there shall be added the words “ ; in
subsection (3) for the words “this Part™ there shall be
substituted the words “Part V" ;

() in the entry relating to section 41 in column 2 for the words
frg‘m “In” to “ omitted * there shall be substituted the word
(] one ” ;

(f) in the entry relating to section 43 in column 2—

(i) at the beginning there shall be inserted the words
“In subsections (1) and (2) for the words ‘this Part’
there shall be substituted the words “ Part V" ”;

(ii) for the words * the words “ fourty or fourty-four ™
shall be omitted > there shall be substituted the words  for
the words ¢ 32A, thirty-nine, forty or forty-four ’ there shall
be substituted the words * thirty-nine *” ; and

(iii) the words “or a guardianship application ” and
o c:;' subject to guardianship ” shall cease to have effect ;
an

(g) in the entry relating to section 51, in column 2, the words
“ section forty, or ” shall cease to have effect.

The Criminal Procedure (Scotland) Act 1975 (c. 21)

30. In section 174(4) (which makes provision as to the effect of an
order under that section) for the words “ order restricting his dis-
charge ” there shall be substituted the words “ restriction order .

31. In section 175, (which makes provision as to the power of
the court in solemn proceedings to order hospital admission or
guardianship)—

(a) in subsection (1) for the words from * the offender is suffer-
ing” to * 1960 ” there shall be substituted the words * the
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grounds set out in section 23(1) or, as the case may be,
the ground set out in section 25(1A)a) of the Mental
Health (Scotland) Act 1960 apply in relation to the offen-
der”;

(b) in subsection (5) after the word “ satisfied ” there shall be
inserted the words—

“(a) after taking into consideration the evidence of a
mental health officer, that it is necessary in the interests
of the welfare of the person that he should be placed
under guardianship ; and

(b ”

(¢) in subsection (6) for the word “ deficiency ™ there shall be
substituted the word * handicap * ; and

(d) in subsection (7) after the words “ probation order” there
shgll be inserted the words “or a community service
order ”.

32. In section 176(1) (which makes provision as to the qualifica-
tions of medical practitioners) for the word “ section ” where it first
occurs there shall be substituted the words “ sections 174A(1) and ™.

33. In section 178 (which makes provision in relation to the power
of the court to restrict discharge from hospital)—

(@) in subsection (2) for the words “ “ an order restricting dis-
charge " there shall be substituted the words “ “ a restric-
tion order ” ' ; and

{b) in subsection (3)—

(i) for the words “ an order restricting the discharge of a
patient is in force ™ there shall be substituted the words
“ a restriction order is in force in respect of a patient” ;

(ii) for the words “the order restricting discharge ”
there shall be substituted the words *the restriction
order ” ; and

(iii) for the words * another order restricting discharge *
thrt:lre shall be substituted the words “ another restriction
order ”.

34. In section 376 (which makes provision as to the power of the
court in summary proceedings to order hospital admission or
guardianship)—

(@) in subsection (1) for the words from “ the offender is suffer-
ing” to “ 1960 ” there shall be substituted the words * the
grounds set out in section 23(1) or, as the case may be,
the ground set out in section 25(1A)(@) of the Mental Health
(Scotland) Act 1960 apply in relation to the offender ” ;

(b) in subsection (8) after the word “ satisfied” there shall be
inserted the words—

“(a) after taking into consideration the evidence of a

mental health officer, that it is necessary in the interests
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of the welfare of the person that he should be placed
under guardianship ; and
®»”;
(c) in subsection (9) for the word “ deficiency ” there shall be
substituted the word “ handicap ” ; and
(d) in subsection (10) after the words  probation order ™ there
shsﬂ be inserted the words “or a community service
order ",

. 35. In section 377(1) (which makes provision as to the qualifica-
tions of medical practitioners) for the word “section ” where it first
occurs there shall be substituted the words “ sections 375A(1) and ”.

36. In section 379 (which makes provision as to the power of the
court to restrict discharge from hospital)—

(@) in subsection (2) for the words ““an order restricting dis-
charge ” * there shall be substituted the words “ * a restric-
tion order™” ; and

(b) in subsection (3)—

(i) for the words “ an order restricting the discharge of
a patient is in force * there shall be substituted the words
“ a restriction order is in force in respect of a patient ” ;

(ii) for the words “the order restricting discharge ”
there shall be substituted the words “the restriction
order ” ; and

(iii) for the words “ another order restricting discharge ”
thrfil: shall be substituted the words * another restriction
order ™,

37. In section 462(1) (interpretation)—
(@) the definition of “order restricting discharge ™ shall ccase
to have effect ; and
(b) after the definition of * respomsible medical officer ” there
shall be inserted the following definition—

“ ¢ restriction order” has the meaning assigned to it
by section 178 or 379 of this Act ;™.

Employment Protection (Consolidation) Act 1978 (c. 44)

38. In Schedule 5 (which names National Health Service employers
for the purposes of section 99) at the end there shall be added—

“§, A State Hospital Management Committee.”.

ScH. 2
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Section 39(3). SCHEDULE 3
REPEALS
Chapter Short title Extent of repeal
1960 c. 61. The Mental Health (Scot- | In section 2(2), the words * and

land) Act 1960.

not more than eleven .

In section 7, subsections (1)
and (1A)(b), in subsection (2)
the words * Notwithstanding
anything in subsection (1) of
the said section twenty
seven,” and subsection (3).

In section 29(2), the word
*“ medical ».

In section 31(2), the words
from ** Except  to * refers .

Section 34.

In section 37, in subsection
(1)(6) the words “or be
transferred to a hospital with
the consent of the Mental
Welfare Commission and of
the board of management of
the hospital ”, in subsection
(3), paragraph (d).

In section 39, in subsection (4)
the words * in the prescribed
form ** where they first occur
and in subsection (7) the words
*“ who has attained the age of
sixteen years ”’,

Section 40,

In section 41, in subsection (2),
the words * or subsection (1)
of section forty ", in sub-
section (3) the words “or
section forty .

In section 43, in subsection (3),
the word *, forty ”, in sub-
section (4), “—(a)"” and
paragraph () and the word
“or” which precedes it, in
subsection (5), the words * or
by the local health authority
concerned ” and “ or, as the
case may be, to that auth-
ority »’.

In section 44, subsection (1), in

subsection (2) the words “ or

subject to guardianship *,

“or, as the case may be, to

the local health authority

concerned”, “or, as the
case may be, to that auth-
ority *, in subsection (3) the
words ‘* or, as the case may
be, the local health authority
concerned »’,
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Short title

Extent of repeal

1968 c. 49.
1972 ¢, 58,
1975 ¢. 21.

1978 ¢c. 29.

The Social Work (Scot-
land) Act 1968.

The National Health Ser-
vice (Scotland) Act 1972.

The Criminal Procedure
(Scotland) Act 1975.

The National Health Ser-
vice (Scotland) Act 1978.

In section 58(3), “ —(a)” and
paragraph (b) and the word
“ and ** which precedes it.

In section 96(7), the definition
of * defective ** and the word
“ and " which follows it.

In section 111(1), the definitions
of a * direction restricting
discharge ™ and an * order
restricting discharge *’.

In Schedule 2, the entry relating
to section 34, in the entry
relating to section 43, in
column 2 the words “or a
guardianship  application
and * or subject to guardian-
ship”, and in the entry
relating to section 51, in
column 2 the words “ section
forty, or ™.

In Schedule 8, paragraph 50.

Section 52(2) to (6).

Section 184(4).

Section 385(4).

In section 462(1), the definition
of *“order restricting dis-

"

charge .
Section 102(2).




