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. CHAPTER 28.

An Act to consolidate and amend the Law relating to

Fraudulent Marks on Merchandise.
‘ . [22rd August 1887.]

E it enacted by the Queen’s most Excellent Majesty, by and

with the advice and consent of the Lords Spiritual and Tem-

poral, and Commons, in thise present Parlianent assembled, and by
the authority of the same, as follows: -

Short title. 1. This Act may be cited as the Mcrchandise Marks Act, 1887.

Offences as to 2.—(1.) Every person who— » ~

tradte marks (@) forges any trade mark ; or

descriptions. (b) falsely applies to goods any trade mark or any mark so
nearly rescmbling a trade mark as to be caleulated to deceive ;
or

(¢) makes any die, block, machine, or other instrument for the
purpose of forging, or of being used for forging, a trade mark;
or

() applies any fulse trade description to goods; or

(¢) disposes of or has in his posscssion any die, block, machine,
or other indtrument for the purpose of forging a trade mark ;

or
(f) causes any of the things above in this scction mentioned to
be ddae, T

shall, suljjert to the provisions of this Act, and nuless he proves
that hie acted without intent to delraud, be guilty of an offence
against this Act.

(2.) Every person who sells, or exposes for, or has in his posses-
sion for, sale, or any purpese of trade or manufacture, any goods or
things to which any forged trade mark or false trade deseription is
apyplicd, or to which any trade mark or mark so nearly resembling
a trade mark as to be caleulated to deceive is falsely applied, as the
case may be, shall, unless he proves—

(a.) That having taken all reasonable precautions against com-
mitting an oflence against this Act, he had at the time of the
commission of the alleged offence no reason to suspeet the
genuineness of the trade mark, mark, or trade description ;
and

(b.) That on dewnand made by or on behalf of the prosecutor,
he gave all the information in his power with vespect to the
persons from whom he obtained such goods or things ; or

(c.) That otherwise he had scted innocently ;
be guilty of an offence against this Act.

(3.) Every person guilty of an offence against this Act shall bo
Hable—

(i.) on conviction on indictment, to imprisonment, with or with-
out hard labour, for a term not exceeding two years, or to
fine, or to both imprisonment and fine ; and

(ii.} on summary conviction to imprisonment, with or without
bard labour, for a. term not exceeding Jfour months, or to a
fine not exceeding twenty pounds, and in the case of a second
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or subsequent conviction to imprisdnment, with or without
hard labour, for a term not exceeding six months, or b a fine
not exceeding fifty pounds; and

(iii.) in any case, to forfeit to Hgr Majesty every chattel, article,

instrument, or thing by mecans of or in relation {0 which the
offence has becn committed.

(4.) The court before whom ahy person is convieted under this
section may order sy forfeited’articles to be destroyed or otherwise
disposed of as the court thinks fis. *

(5.) If any person feels Sggrieved by any conviction made by a
court of summary jurisdiction, he may appcal therefrom to a court
of quarter sessions. . . .

(6.) Any offcnce for®which a person is under this Act liable to
punishment on summary conviction may, be prosccuted, and any
articles liable to be forfeited under this Act by a court of summary
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jurisdictipn ‘may be forfeited, in ranner provided by the Summary 42 & 43 Viet.

Jurisdiction Acts: Provided that a person charged with an offence
under this section before a court of summaty jurisdiction shall,
on appealing before the court, and before the charge is gone into,
be informed of his right to be tried on indictment, and if he
requires be so tried accordingly.

3.—(1.) For the purposes of this Act— . Definitions,

c. 49.

The expression “ trade mark” means a trade mark registered in 46 & 47 Viet.

the register of trade marks kept under the Patents, Designs, *
and Trade Marks Act, 1893, gng incluldes any tragde mark
which, either with or without registration, is protected by law
in any British possession er forcien State to which*the pro-
visions of the one hundred and third sgedion of the Patents,
Designs, and Trade Marks, Act, 1883, are, unde: Order in
Coyncil, for the time being applicalje :

The expression “trade description” means any description, state-
ment, or other indication, direct or indireet,

(a.) as to the number, quantity, measrre, gauge, or weight -
of any goods, or
(b)) as fo the place or country in which any goods were made
or produced, cr
(¢.) as to the mode of manufacturing or producing any goods,
or
(d.) as to the material of which any goods are composed,
or '
(e.) as to any goods being the sulject of an existing patent,
privilege, or copyright,
and the use of any figure, word, o» mark wlich, according to the
custom of the trade, is commonly taken to be an indication of any
of the above mattcrs, shall be deemed to be a trade deseription
‘within the meaning of this Act: .

The expression “false: trade description” means a trade descrip-
tion which is falsc in a material respect as regards the goods to
which it is applied, and includes every altcration of a trade
description, whether by way of addition, efficement, or other-
wise, where that alteration makes the description false in a
material respect, and the fact that a trade description is a trade
mark, or part of a trade mark, shall not prevent such trade
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description being a Yalse trade description within the meaning
obthis Act : ,

The expression “goods” means anything which is the subject of

trade, manufacture, or heychandise :

The expressions “ person,” “ manufacturer, dealer, or trader,” and

“ proprictor ” include any body of persons corporate or unin-
corporate : .

The expression “name ” includes any abbreriation of a name.

(2.) The provisions of this Act fespeeting the application of a false
trade description to goods shall extend to the application to goods
of any such figures, words, or marks, or arrangement or combination
thercof, whether including a irade mark or not, as are reasonably
calculated to lead persons to believe that the goods are the manu-
facture or merchandise of some person other than the person whose
manufacture or merchandise they really are. .

(3.) The provisions of this Act respecting the application: of a false
trade deseription to goods, or respecting goods to which a false trade
description is applicd, shall extend to the application to goods of
any false name or initials of a person, and to goods with the false
name or initials of a person Applied, in like manner as if such name
or initials were a trade description, and for the purpose of this
cnactment thé expression false name or initials means as applied to
any goods, any name or initials of a person which—

(@) arc not a trade mark, or part of a trade mark, and

() are identical with, or & colouralle 1mitation of the name or

initials of a person carrying on business in connexion with
goods of the same deseription, and not having authorised the
use of such nani¢ or initials, and

(¢) are cither those of a fictitious person or of some person not

bond fide carrying ow business in connexion with suclt goods.

4. A person shall he deemed to foree a trade mark who cither—
(a.) without the agsent of the proprictor of the trade mark makes
that trade mark or a mark so ncarly resembling that trade
mi k as to be calvulated to deecive; or
(b.) falsifics any genuine trade mark,, whether by alteration,
addition, eflacemcnt, or otherwise ;
and any trade mark or mark so made or falsified is in this Act
referred to as a forged trade mark,
Provided that in any prosecution for fersing a trade mark the
burden of proving the assent of the proprictor shall lie on the
defendant.

5.—(1.) A person shall bg deemed to apply a trade mark or mark
or trade description to goods who— '

(a.) applies 1t to the goods themselves; or

(b.) applies it to any covaring, label, reel, or other thing in or
with which the goods are sold or expused or had in possession
for any purpose of sale, trade, or manufacture ; or

(c.) places, éncloses, or annexes any goods which are sold or
expgsed or had in possession for any purpose of sale, trade, or
manufacture, in, with, or w0 any covering, label, reel, or other
-thing to which a trade matk or trade description has been
applied ; or
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(d.) uses a trade mark or mark or trade hesm-iption in any manner '

calculated to lead to the belief that the goods in cotnexion
with which it is used e designated or described by that
trade mark or mark or trade descripti.n.

(2.) The expressioh “ ecovering ” includes any stoppef, cask, bottle,
vessel, box, cover, capsule, case, frame, or wrapper; and the
expression “label "-includes any band or ticket.

A trade mark,‘or mark, or trade desciiption, shall be decmed
to be applicd whether it i§ woven, impressed, or otherwise worked
into, or annexed, or aflixed to the goods, or to any covering, label,
reel, or other thing. .

(3.) A person shall be 8cemed to" falscly apply to goods a trade
mark or mark, who without the assent of the proprietor of a trade
mark applics such trade mark, or a mark so nearly resembling it
as to be calculated to deccive, Wut in any prosceution for falsely
applying a trade mark or mark to goods the burden of proving the
assent of the proprietor shall lie on the defendant.

6. Where a defendant is charoed with making any die, block,
machine, or other instrument for the spurpose of forging, or bheing
used for forging, a trade mark, or with falscly applying to goods any
trade mark or any mark so ncarly resembling a trade mark as to be
calculated to deceive, or with applying to goods any false iiade
description, or causing any of the things in this section mentioned
to be done, and proves— * . e "

(a.) That in the ordinary course of his business he is employed,
on behalf of other persons, to make dies, blocks, machines, or
otl.er instruments for makmg, or being amed in making, trade
marks, or as the case may Be, to apply marks or ddseriptions to
gdds, and that in the case which ® the subject of the chargo
he was so employed by some person resident in the United
Kingdom, and was not interested in the goods by way of profit
or commission dependent on the sale of such goods ; and

(b) That he took rcasonable precautions against committing the
offence charged ; and

(c) That he had, at the time of the commission of the alleged
offence, no reason to suspect the genuineness of the trade mark,
mark, or trade descriplion ; and

(d.) That he gave te the prosccutor all the information in his
power with respect to the persons on whose behalf the trade
mark, mark, or description was applied—

he shall he discharged from the prosccution; but shall Le liable to
pay the cosis incurred by the prosccutor, unless he has given due
notice to him that he will rely on the above defence.

7. Where a watch case has thiereon any words or marks which
constitute, or are hy edmmon repute considered as constituting, a
description of the country in which the watch was made,-and the
watch bears no deseription of the country where it was made, those
words or marks shall primi facie be deemed to be a degeription of
that country within ilie meaning' of this Act, and the provisions
of this Act with respeet to goods to which a false trade description
has been applicd, and with respect to selling or exposing for or

Excmption of
certain persons
employed in
ordinary course
of business.

Application of
Act to watches,
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having,in possession for s.ale, or any purpose of trade or manufac-
ture, gdods with a false trade description, shall apply accordingly,
and for the purposes of this scetion the expression “ watch ” means
all that portion of a watch which is not the watch casc.

8.—(1) Efvcry person who after the daté fixed by Order in
Council sends or brings a watch case, whether imported or not, to
any assay office in the United Kingdom for the purpose of being
assaycd, stamped, or marked, shal] make a declacation declaring in
what country or place the casec was mpde. 1fit appears by such
declaration that the watch case was made in some country or place
out of the United Kingdom, the assay oflice shall place on the case
such a mark (differing from thé¢ mark placed by the oftice on a
watch case made in the United Kingdom), and in such a mode as
may be from time to time directed by Order in Council.

(2.) The declaration may be nvade before an oflicer of an assay
office, appointed in that behalf by the office (which officer is
herchy authorised to administer such a declaration), or before a
justice of the peace, or a commissioner having power to administer
oaths in the Supreme Court of Judicatwe m Ingland or Ireland,
or in the Court of Ses<ion in Scotland, and shall be in such form as
may be from time to time directed by Order in Council.

(3.) Every person wlho makes a false declaration for the purposes
of this sccetion shall be liable, on conviction on indictinent, to the
penalties, of pervjury, and ¢n summary conviction to a fine not
excecding twenty pounds for cach oflence.

9. In 'fmy indictment, pleading, proceeding, or document, in
which any trade mark or forged trade mark is intended to be men-
tioned, it shall be suflicient, without further description and with-
out any copy or fuesimile, to state that trade mark or forged trade
mark to be a trade mark or forged trade mark.

10. In any prosccution for an offence against this Act,—

(1.) A defendant, and his wife or her husband, as the case may
be, may, if the defendant thinks fit, be called as a witness,
and, if called, shall be sworn and examined, and may be
cross-exainined and re-examined in like manner as any other
witness.

(2.) In the case of imported gands, evidence of the port of ship-
ment shall be prima facie evidence ofithe place or country in
which the goods werc made or produced.

11. Any person who, being within the United Kingdom, procures,
counscls, aids, abets, o is accessory to the commission, without the
United Kingdom, of any act, which, if committed in the United
Kingdom, would under this Act be 2 misdemeanour, shall be guilty
of that misdemeanour as a pyincipal, and be liable to be indicted,
proceeded against, tried, and convicted in.any county or place in
the United Kingdom in which he may be, as if the misdemeanour
had been there committed.

12,—(7.) Where, upon information of an offence against this Act, a
justice has issued either a summons requiring the defendant charged
by such information to appear to answer to the same, or a warrant
for the arrest of such defendant, and either the said justice on or
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after issuing the summons or warrant, or ahy other justice, is satis-
fied by information on oath that there is reasonable cause to sfispect
that any goods or things by means of or in relation to which such
offence has been committed are in,any house or premises of the
defendant, or otherwise in Lis possession or under his centrol in any
place, such justicc may issue a warrant under his hand by virtue of
which it shall be lawful for any constable named or referred to in
the warrant, to entgn such house, premises, or place at any reason-
able time by day, and to scarch there for and scize and take away
those goods or things,; and any goods or things scized under any
such warrant shall be brought before a court of summary jurisdiction
for the purpose of its being, determined whether the same are or are
not liable to forfciture dnder this Act.

(2.) 1f the owner of any goods or things which, if the owner thereof
had been convicted, would be liable to forfeiture under this Act, is
unknowns or cannot be found, an mformation or complaint may be
laid for the purpose only of enforcing such forfeiture, and a court of
summary jurisdiction may cause notice to be advertised stating that,
unless cause is shown to the contrary at the time and place named
in the notice, such goods or things wilk be forfeited, and at sueh time
and place the comt, unless the owner or any person on his behalf, or
other person interested in the goods or things, shows cause to the
contrary, may order such goods or things or any of them to be
forfeited.

(3) Any goods or things forfeived un ler thissection, or under any
other p1- 7ision of this Act, may be destroyed or otherwise disposed
of,in s 1 manner as the court by which the same arve forfdited may
direct, . the court may, out of any procceds which may he realised
by the isposition of such goods (il ‘trade marks and tride deserip-
tions being first obliterated), award to any innocent parfy any loss
e may have innocently sustained in dealing with such goods.

13. The Act of the scssion of the twenty-second and twenty-third Extension of
years of the rcign of Her present Majesty, chapter scventeen, :“:218; 23) Vict,
intituled “ An Act to prevent vexatiors indictments for certain ofences under
misdemeanours,” shall apply to any oflence punishable on indict- this Act.
ment under this Act, il like manner as if such otlence were one of
the offences specified in section one of that Act, but this seetion shall
not apply to Scotland.

14. On any prosecution under this Act the court may order costs Costs of
to be paid to the defendant by the prosceutor, or to the prosecutor (E;‘i‘;‘;ﬁf,tﬁfn
by the defendant, having regard to the information given by and ' '
the conduct of the defendant and prosecutor cespectively.

15. No prosceution for an offence against this Aet shall be com- Limitation of
menced after the expiration of three yeus next after the commission Prosecution.
of the offence, or one year next alter, the first discovery thereof by
the prosceutor, whichever expiration first happens.

18. Whereas it is expedient to make further provision for pro- Prohibition on
hibiting the importation of goods which, if sold, would be liable to importation.
forfeiture under this Act; be it thercfore cnacted as folloyys :

(1) All such goods,~and also il goods of foreign manufacture

bearing any name or trade mark being of purporting to be the
name or trade mark of any manufacturer, dealer, or trader in
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the United Kingdon, unless such name or trade mark is accom-
pdnied Ly a definite indication of the country in which the
goods were made or produced, are hereby prohibited to be
imported into the United Kingdom, and, subject to the pro-
visions ef this scction, shall be inclurled among goods prohibited
to be imported as if they were specified in section forty-two of
the Customs Consolidation Act, 1876.

(2.) Before detaining any such goods, or taling any further pro-
ccedings with a view to the forfeiture thereof under the law
relating to the Customs, the Comnissioners of Customs may
require the regulations under this section, whether as to infor-
mation, security, conditions, or other inatters, to be complied
with, and may satisfy themselves in accordance with those
regulations that the goods’are such as are prohibited by this
section to be imported.

(3.) The Commissioners of Customs may ffom time to time make,
revoke and vary, regulations, either general or special, respeet-
ing the detention and forfeiture of goods the importation of
which is prohibited by this section, and the conditions, if
any, to be fulfilled before such detention and forfeiture, and
may by such regulations determine the information, notices,
and security to be given, and the evidence requisite for any
of the purposes of this section, and the mode of verification
of such cvidence.

(4.) Where there is on any goods a name which is identical with
or a colourable imitation of the name of a place in the United
Kingdom, that name, unless aceompanied by the name of the
country in which such place is situate, shall be treated for the
purposes of this section as” if it were the name of a place in
the United Kingdom.

(5.) Such regulations fiay apply to all goods the importation of
whith is prohibited by this scction, or different regulations
may be made respecting different classes of such goods or of
offences in relation to such goods.

(6.) The Commissioners of Customs, in making and in adminis-
tering the regulations, and generally in the administration of
this section, whether in the exerdse of any diseretion or
opinion, or otherwise, shall act under the control of the
Commissioners of 1ler Majesty’s Treasury.

(7.) The regulations may provide for therinformant reimbursing
the Commissioners of Customs all expenses and damages in-
curred in respect of any detention made on his information,
and of any procegdings gonsequent on such detention.

(8.) All regulations under this section shall be published in the
“ London Gazcette” and in the “ Board of Trade Journal.”

(9.) This section shall have cffect as if it were part of the
Customs Consolidation Act, 1876, and shall accordingly apply
tohe Isle of Man as if it were part of the United Kingdom.

(10.) Section two of the Revenue Act, 1883, shall be repealed as
from a day fixed by regulations under this section, not being
later than the first day of January one thousand eight hun-
Jred and eighty-eight, without prejudice to anything done or
suffered thereunder.
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17. On the sale or in the contract for the sale of any goods to Implied war-
which a trade mark, or mark, or trade deseription has been applied, "‘““1{ o ‘*“380_‘
the vendor shall be deemed to-warrant that the mark is a gennine ™ 8%
trade mark and not forged or falsely applicd, or that the trado
description is not a false trade description within the.mecaning of
this Act, unless the contrary is expressed in some writing signed
by or on behalf of the vendor and delivered at the time of the sale
or contract to and adcepted by the vendee.

18. Where, at the passing of this Act, a trade description is i""t"ifﬁ'f;’lfse
lawiully and generally applied to goods cf a particular class, or dccscripﬁon not
manufactured by a particular method, to indicate the particular toapply in
class or method of menulacture of such goods, the provisions of certan cases.
this Act with respect to fulse trade deseriptions shall not apply to
such trade description when so applied : Provided that where such
trade description includes the naiie of a place or country, and is
calculated to mislead as to the place or country where the goods to
which it is applied were actually made or produced, and the goods
are not actually made or produced in that place or country, this
section shall not apply unless there is added to the trade descrip-
tion, immediately before or after the name of that place or country,
in an equally conspicuous manner, with that name, the name of
the place or country in which the goods were ‘actually mado
or produced, with a statecment that they were mado or produced
there. :

)
19.—(1.) This Act shall not exemptany person from a;xy action, Savings.
suit, or other proceeding whiclr might, but for the provisitms of this
Act, be brought against him. Ve .
(2) Nothing in this Act sh4ll entitle any person %o refuse to
make 4 complete discovery, or to answer _any question or interro-
gatory in any action, but such discovery or answer shall not be
adinissible in evidence against such person in any piosccution for
an offence against this Act. :
(3.) Nothing in this Act shall be consirued so as to render liable
to any prosecution or punishment any servant of a master resident
in the United Kingdom who hond fide acts in obedience to the
instructions of such master, and, on demand made by or on behalf
of the prosccutor, has given full information as to his master.

20. Any person who falsely represents that any goods arc made False represen.
by a person holding a Royal Warrant, or for the service of Hcr tation asto
Majesty, or any of the Royal Family, or any Government depart- RoyalWarraat.
ment, shall be liable, on summary conviction, to a penalty not
exceeding twenty pounds.

21. In tlie application of this Act to Scotland the following Application
modifications shall be made:—  + ‘éﬁ&c:n?
The expression “Summary Jurisdiction Acts” means the Sum- '
mary Procedure Act, 1864, and any Acts amending tlhie same.
The expression “ justice ” means sheriff.

The expression ““court of suwimary jurisdiction” 4neanss the
Sheritf’ Court, and- all jurisdiction nccessary for the purpose of
this Act is hercby conferrced on sheriffs.
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Applicationof 22, Tn the application of this Act to Ircland, the following
Act to Ireland. pnodifidations shall be made :—

The expression “Summary Juristiction Acts,” means, so far as
respects the police distriet of Dublin metropolis, the Acts
regulating the powers and duties.of justices of the peace of
such district, and as regards the rest of Ireland means the

vl Viet. Petty Sessions (Ircland) Act, 1851, and any Act amending the
T same. v

The expression “court of sunniary juris liction” means justices

acting under those Acts.

Repeal of | 23, The Merchandise Marks Act, 1862, is hereby repealed, and

fs‘:%‘wt' any unrepealed enactment reftning to <ny, enactment so repealed
shall be construed to apply to the corresponding provision of this
Act; provided that this repeal shall not affect—

(¢) any penalty, forfeiture, or punishment incurred in respect of
any offence committed against any enactment hereby fepealed ;
nor '

() the institution or continuance of any proceeding or other
remedy under any cnactment so repealed for the recovery of
any penalty incurred, or for the punishment of any offence
commiitted, before the ecmmmencenent of this Aet; nor

(¢) any right, privilege, liability, or obligation acquired, accrued,
or incurted under any enactment hereby repealed.

CHAPTER 29.

An Act far the befter Prevengion of the Fraudulent Sale
of Margarine. ) [23rd August.1887.]

HEREAS it i8 expedient that further provision should be

made for protecting the public against the sale as butter of

substances made in invitation of butter, as well as of butter mixed
with any such substances »

Be it therefore enacted by the Queen’s most Excellent Majesty,
by and with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assembled, and
by the authority of the same, as follows:

Short title. 1. This Act may be cited as the Margarine Act, 1887.

Commence- 2. This Act shall come into operation on the first day of January

ment of Act. e thousand eight hundred and cighty-eight.

Definition, 8. The word “butter ” shall mean the substance usually known
as butter, made exclusively from milk or eream, or beth, with or
without salt or other preservative, and with or without the addition
of colouring matter. 5

The word “margarine” shall mean all substances, whether
compounds or otherwise, prcpared in imitation of butter, and
whether mixed with butter or not, and no such substance shall be
lawfully sold, exeept under the name of margarine, and under the
conditions set forth in this Act. , .

Penalty. 4. Every person dealing in margarine, whether wholesale or
retail, whether a manufacturer, importer, or as consignor or



