
  
 

 
EXPLANATORY MEMORANDUM TO  

 
THE MERCHANT SHIPPING (OIL POLLUTION) (SUPPLEMENTARY FUND 

PROTOCOL) ORDER  2006  
 

2006 No. 1265 
 
 
1. This explanatory memorandum has been prepared by the Department for Transport 

and is laid before Parliament by Command of Her Majesty. 
 

 
2.  Description 
 
 2.1 This Order in Council amends the Merchant Shipping Act 1995 ("the 1995 

Act") to give the force of law in the United Kingdom to the Protocol of 2003 to the 
International Convention on the Establishment of an International Fund for 
Compensation for Oil Pollution Damage, 1992 ("the Supplementary Fund Protocol").  

 
 2.2 The Supplementary Fund Protocol significantly increases the amount of 

compensation available for pollution damage arising from oil tankers through the 
establishment of the Supplementary Fund, which is financed by oil receivers. 

 
2.3 The main changes made by this Order in Council to the 1995 Act are the 
addition of new sections 176A and 176B which set out the Supplementary Fund's 
liability to pay compensation, plus amendments to sections 173 and 174 to require oil 
receivers in the United Kingdom to contribute to compensation paid by the 
Supplementary Fund. 

 
 
3. Matters of special interest to the Joint Committee on Statutory Instruments  
 
 3.1  None 
 
4. Legislative Background 
 
 4.1 The purpose of this Order in Council is to implement an international treaty, 

the Supplementary Fund Protocol.  The Order in Council will enter into force when 
the Supplementary Fund Protocol enters into force in the United Kingdom.  The 
United Kingdom will accede to the Protocol once this Order in Council has been 
made.  The Protocol (along with the Order in Council) will then enter into force 3 
months later. (The date will be notified by the Secretary of State in the London, 
Edinburgh and Belfast Gazettes.) 

 
 4.2 This Order in Council is made under section 1 of the Merchant Shipping 

(Pollution) Act 2006.   
 
 4.3 The Supplementary Fund Protocol will form the third tier of the international 

oil pollution compensation regime which is already in force in the United Kingdom 
having been implemented under the 1995 Act. 
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 4.4 Council Decision 2004/246/EC of 2 March 20041 authorised Member States to 

ratify the Supplementary Fund Protocol in the interests of the European Community 
“within a reasonable time and, if possible, before 30 June 2004”.    

 
 4.5 The Council Decision was placed before Parliament for scrutiny and was 

cleared as “not politically or legally important” by the House of Commons European 
Scrutiny Committee (see Report No 34 for Session 2002-2003) and cleared by the 
Lords Select Committee on the European Communities (Chairman’s 1157th sift of 
28th October 2003). 

 
  
5. Extent 
 
 5.1 This instrument extends to the United Kingdom. 
  
 
6. European Convention on Human Rights 
 
 Stephen Ladyman, Minister of State for Transport, has made the following statement 

regarding Human Rights:  
 
In my view the provisions of the Merchant Shipping (Oil Pollution)(Supplementary 
Fund Protocol) Order 2006 are compatible with the Convention rights. 
 

 
7. Policy background 
 
 7.1 The International Maritime Organization adopted the Supplementary Fund 

Protocol in 2003 because the levels of compensation available from the existing 
international oil pollution compensation regime were not always sufficient.   
 
7.2 The existing international regime is based on two Conventions, the 
International Convention on Civil Liability for Oil Pollution Damage 1992 ("the 
Liability Convention") and the International Convention on the Establishment of an 
International Fund for Compensation for Oil Pollution Damage 1992 ("the Fund 
Convention"). The United Kingdom ratified these Conventions in 1994 and they 
entered into force in 1996.   The implementing legislation is contained at Chapters III 
and IV of Part VI of the 1995 Act. 
 
7.3 The purpose of the regime is to provide compensation for pollution damage 
caused by persistent mineral oil spilled from a sea-going vessel constructed or adapted 
to carry oil in bulk as cargo (normally a tanker).  Pollution damage is defined under 
the Liability Convention and covers loss or damage caused outside the ship by 
contamination resulting from the discharge of oil from the ship.  Preventive measures 
taken to prevent or minimise the pollution are also covered by the regime.   
 
7.4 Under the Liability Convention the owner of such a ship has strict liability for 
any pollution damage caused by the oil.  The shipowner can limit his liability to an 
amount established in accordance with the tonnage of the ship.  The shipowner must 
maintain insurance to cover his liability. 

                                                           
1 (O.J. L28 /22, 16.3.2004). 

2 



  
 
7.5 The Fund Convention established "the Fund" which provides additional 
compensation when the amount payable by the shipowner (and insurer) does not cover 
all of the damage.  The Fund is financed by contributions from persons who receive 
more than 150,000 tonnes of crude or heavy fuel oil each year. 
 

 7.6 The shipowner's limit of liability ranges from 4.5 million SDR2 to 89.8 million 
SDR (£3.7 million - £74 million).  The maximum amount of compensation available 
though both the shipowner and the Fund is 203 million SDR (£166 million).  98 States 
have ratified the Civil Liability and Fund Conventions.  
 
7.7 The Supplementary Fund Protocol established the Supplementary Fund which 
is also financed by oil receivers and increases the amount of compensation available 
under the regime to 750 million SDR (£614 million).   The Supplementary Fund 
Protocol entered into force in May 2004.  So far, 17 States have ratified the 
Supplementary Fund Protocol.   
 

 7.8 Implementation of the Protocol will considerably improve the financial 
security of United Kingdom victims of pollution damage from persistent oil carried as 
cargo by tankers. Delays in payment of compensation can arise under the existing 
regime, even where the overall costs of an incident do not exceed the limit available.  
This is because full payment of claims cannot be made until the extent of the damage 
is known and the final costs of an incident can be accurately assessed.  Depending on 
the incident this process can take months or even years.     

 
 7.9 Implementation of the Supplementary Fund Protocol should ensure that even 

in major oil spills, claims can be paid quickly and in full.  
  
 7.10 The Supplementary Fund will provide compensation only when a claim which 

would have been admissible under the Fund is not paid, or not paid in full, because the 
total claims arising from an incident exceed the amount payable by that Fund.   

 
  7.11 The Order in Council will place an additional burden on major oil companies 

that receive persistent oil following carriage by sea in quantities above 150,000 tonnes 
per year.   They will be required to contribute to compensation payments required 
from the Supplementary Fund, and also to modest administrative costs.   

 
  7.12 The Department for Transport conducted a public consultation on the 

implementation and ratification of the Protocol in 2004. The Protocol will affect the 
major oil receivers in the UK (less than 20). There was broad agreement in the oil 
industry to support implementation of the Protocol as part of an overall review of the 
existing international oil pollution compensation system to reduce the burden on the 
oil industry. 

 
 7.13 The Department also hosted consultative meetings with the main industries 

affected by the Supplementary Fund Protocol early in 2005, prior to the introduction 
of the Merchant Shipping (Pollution) Bill.  Those stakeholders broadly supported the 
Department's approach to implement the Protocol under the Bill. 

 
 7.14 In February 2006, a voluntary agreement between industry and the 

Supplementary  Fund was been adopted under which shipowners will contribute 50% 
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of any payments due from the Supplementary Fund, thereby reducing the burden on 
the oil industry. 

 
   
 
  
8. Impact 
 

8.1 A Regulatory Impact Assessment is attached to this memorandum. 
 

 8.2 The impact on the public sector is nil.  A potential cost associated with 
implementation of the Supplementary Fund Protocol is the administrative cost of 
obtaining an annual report of United Kingdom oil receipts which must be provided to 
the Director of the Supplementary Fund each year.  However, this information is 
already obtained each year and provided to the Fund (which is administered by the 
same Secretariat and Director as the Supplementary Fund) so in practice there will be 
no additional burden.   

  
 
9. Contact 
 
 Clare Boam at the Department for Transport Tel: 020 7944 5444 or e-mail: 

clare.boam@dft.gsi.gov.uk can answer any queries regarding the instrument. 
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