EXPLANATORY MEMORANDUM TO

THE NATIONAL CRIME AGENCY (COMPLAINTS AND MISCONDUCT)

REGULATIONS 2013

2013 No. 2325

This explanatory memorandum has been preparedéyitime Office (“the Department”)
and is laid before Parliament by Command of Herddi;.

Purpose of theinstrument

2.1

These Regulations make provision for the Inddpet Police Complaints
Commission (“the Commission”) to exercise independasersight of complaints and
other matters (including an incident in which attlear serious injury has occurred)
relating to the conduct of a National Crime Aged@yCA”) officer (including the
Director General of the NCA), in a similar way tieetoversight exercised by the
Commission in respect of the police.

Matters of Special Interest to the Joint Committee on Statutory Instruments

3.1

None.

L egislative Context

4.1

4.2

4.3

The statutory framework in accordance with Wwhite Commission has oversight of
the conduct of NCA officers (including the Direct@eneral) by virtue of these

Regulations is broadly set out in Part 2 of, andeSlale 3 to, the Police Reform Act
2002 (“the 2002 Act”). This framework sets out thesis on which the Commission
has oversight of the police. The Commission waabéished by the 2002 Act to

provide an effective and independent means of eegéng the investigation of

complaints and alleged misconduct relating to ttteonas of the police, but its remit

has since been extended to other organisationswioi include the NCA.

Section 10 of the 2002 Act provides that afiom of the Commission is to exercise
oversight of the handling of complaints about tbaduct of persons serving with the
police (such persons are defined in section 12€0Nduct matters relating to those
persons (see sections 10(2)(b) and 12(2)) and aeatbarious injury (“DSI”) matters
(see sections 10(2)(ba) and 12(2A)). Investigatinay be handled by the appropriate
authority (defined in section 29) or the Commissioim relation to the police, the
appropriate authority is either the chief officefr tbe relevant force or the local
policing body in relation to that force.

The detailed framework for the handling of cteings etc. is set out in Schedule 3 to
the 2002 Act and in regulations made under it. [Elrel at which a complaint etc. is
handled will depend on a number of matters (esggriavity) and, in broad terms, the
more serious matters are referred to the Commisdt@amagraph 15 of Schedule 3 sets
out the basis on which the Commission may deterinave a matter referred to it is to
be handled. The Commission may determine thatilithandle the investigation



4.4

4.5

itself, manage or supervise an investigation whsclarried out by the appropriate
authority or that the appropriate authority willigaout an investigation itself.

Section 26 of the 2002 Act enables the Comuonisg enter into an agreement with
authorities which maintain bodies of constablescturesponding or similar oversight
by it of complaints etc. in relation to the condo€tthose constables as that which it
exercises in relation to the police. The formetisa 26A' required the Commission
to enter into an agreement with the Serious Organ@rime Agency (“SOCA”) to
similarly provide for its oversight of the condwftSOCA’s members of staff.

The NCA is established by Part 1 of and Schesdiilto 8 to the Crime and Courts Act
2013 (“the 2013 Act”). The Act also abolishes SO@Ad the National Policing
Improvement Agency (NPIA). Sections 9 and 10 ef 2013 Act make provision for
the Director General of the NCA and other NCA ddfie to be designated with,
amongst other things, the powers and privileges @onstable to enable them to
perform operational functions of the NCA. Sectidnof the 2013 Act inserts section
26C into the 2002 Act, and includes a duty on tleer&ary of State to make
regulations which provide for the Commission to énawersight of the NCA, this
may make such provision by applying (with or withmodifications) the provision in
Part 2 of the 2002 Act. These Regulations, in mgkirovision for the Commission’s
oversight of the NCA, do substantially apply thewsion in Part 2 of the 2002 Act
and differ from it only where this is necessaryréflect differences between the
police and the NCA.

Territorial Extent and Application

5.1

These Regulations apply to England and Wales.

European Convention on Human Rights

6.1

As the instrument is subject to negative ragmuprocedure and does not amend
primary legislation, no statement is required.

Policy background

7.1

What is being done and why
The NCA Plan, published in June 2011, setsheuvision for NCA officers:

“The NCA will comprise officers from a range of kgoounds and specialisms,
reflecting the varied nature of its work. We wilhsere that NCA officers, as
operational crime-fighters, are able to make fubeuof a wide range of law
enforcement and investigate powers. Subject taitigi NCA officers can be given
the powers of a police constable, customs and imatidgn powers. This creates a
strong set of powers and will mean that NCA officare able to deploy techniques
which are not available to the police.”

! This section was repealed by paragraph 15 of Schedule 6 to the 2013 Act.



7.2

7.3

7.4

7.5

7.6

7.7

The NCA will be an operational crime-fightingesmcy which will lead the United
Kingdom’s fight against serious and organised cripeviding a new focus on
economic crime and strengthening policing at theléo

To fulfil the vision set out in the NCA Plahget2013 Act provides that NCA officers
can be designated with the powers and privilegesn&f or more of a constable,
customs officer (in relation to non-revenue majtensd immigration officer. These
are powers that NCA officers need to ensure they ttan deliver the functions of the
NCA to make an immediate and enduring impact onfijiet against serious and
organised criminality. As the activities of crimirgroups become increasingly more
sophisticated and diverse, the powers held by lafereement must be sufficient to
tackle them.

Not all NCA officers will need operational pawghowever, and NCA officers may
not need all the operational powers which may kalabvie to them. To provide the
Director General with the flexibility that he oresimeeds to create the most effective
operational work-force, the 2013 Act enables himher to designate NCA officers
with one or more of the available powers. The €iwve General of the NCA will also
be an operational crime-fighter and can also holel @ more of the same operational
powers as an NCA Officer. NCA Officers and thedgtor General will be subject to
conditions of suitability, capability and training hold operational powers.

It is expected that NCA officers will caroyt their duties with the highest possible
standards of professionalism, integrity and faisnéfowever, there may be occasions
when a member of the public believes that the cohdiian NCA officer has fallen
below the standard that could be expected, or mayuat to misconduct or even an
allegation of criminal behaviour. In these caség WNCA will have a robust and
transparent internal process through which it iwmMestigate and seek to resolve that
complaint or other matter relating to the condddhe NCA officer.

In order to maintain public confidence that aoynplaints or other matters relating to
the conduct of NCA officers will be given due cafesiation and dealt with
appropriately, this process will also be oversegthle Commission. It is right that if
such powers are to be exercised by NCA officersimely, levels of oversight akin to
those in place for the police, immigration officensd HMRC officers are in place.
The arrangements which set out the oversight o€Cibramission over SOCA required
strengthening. The 2013 Act also filled a gaph@ tormer independent oversight of
SOCA, by extending it to asset recovery activityrieal out by NCA officers in
England and Wales.

The Regulations make provision which broadlyrors the existing arrangements on
which the IPCC has oversight of the police (which set out in Part 2 of the Police
Reform Act 2002 and regulations made under it) wekeer, the Regulations apply the
provision in Part 2 of the 2002 Act with modifiaatis in parts where it is necessary to
reflect differences between the NCA and the polinemuch the same way as the
equivalent regulations setting out the Commissiaversight of HMRC (under the
Revenue and Customs (Complaints and Misconduct)ulegns 2005) and its
oversight of immigration officials (under the UK B&ier Agency (Complaints and
Misconduct) Regulations 2010). This ensures thatindependent oversight of NCA
officers who are designated with operational powépolice, customs and



10.

11.

12.

13.

immigration powers) is consistent with the oversigli other law enforcement
officers, ensuring fairness.

» Consolidation

7.8 Not applicable.

Consultation outcome

8.1  The consultation on the establishment of theAN¥&s completed as part Bblicing
in the 2£' Centurypublished in June 2010 (the Government responsepwhlished
in December 2010). The proposals were also sutgeRarliamentary scrutiny during
the passage of the Crime and Courts Bill.

8.2  The Commission, the Police Advisory Board, Association of Police and Crime
Commissioners, the Mayor’s Office for Policing a@dme, The Court of Common
Council (City of London), the Association of Chieblice Officers and SOCA were
consulted on these Regulations.

Guidance

9.1 Internal NCA guidance is being updated to otfthe IPCC’s oversight over the
NCA.

9.2  Guidance for the public will be available oe thCA’s website.

I mpact

10.1 There will be no impact on business, chartiregoluntary bodies.

10.2 The impact on the public sector is limitedite NCA and the Commission.

10.3 An Impact Assessment has not been preparedisanstrument.

Regulating small business

11.1 The legislation does not apply to small bussne

Monitoring & review

12.1 These Regulations are intended to ensurghbatecessary arrangements are in place
for the Commission to oversee the most serious tantp and conduct matters
relating to NCA officers. Their effect will be rewed by the Department.

Contact

13.1 Stephanie Edwards at the United Kingdom Honffecé(Tel: 020 7035 3457 or

email: stephanie.edwards6é@homeoffice.gsi.gov.uk)ateswer any queries regarding
the instrument.



